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Section 6.  Standard Forms of Contract

[Text in brackets provides guidance to the Client for the preparation of the RFP; it should not appear on the final RFP to be delivered to the shortlisted Consultants]

[For contracts for more than US$200,000, Consultants will use one of the two ADB standard forms of contracts that are attached:


Standard Form of Contract 


Consultants Services


Time-Based


Standard Form of Contract


Consultants Services


Lump-Sum


For contract of US$200,000 or less, Consultants may use one of ADB’s two sample contracts (time-based and lump-sum remuneration) also attached.

Circumstances under which these contracts are used are described in their prefaces. The lump-sum remuneration contract is likely to be used more frequently under FBS, LCS and QCBS methods, whereas the time-based contract is more likely under QBS]

The attached Form of Contract shall be used.

ANNEX  I
STANDARD FORM OF CONTRACT

(Delegated TA)

Consultants’ Services

Time-Based
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Preface

1.
This Standard Contract for Consulting Services has been prepared by the ADB for use by recipients of technical assistance grants financed or administered by ADB and their implementing and executing agencies (referred to hereinafter as Clients) when they hire a consulting firm (referred to hereinafter as the Consultant) for complex assignments for which remuneration is being determined on the basis of the time actually spent by the Consultant in carrying out the services.  Its use is mandatory under the circumstances described.

2.
The Standard Contract consists of four parts: the Form of Contract to be signed by the Client and the Consultant, the General Conditions of Contract, the Special Conditions of Contract, and the Appendices.  Parties using this Standard Contract for services financed by the ADB should note that the General Conditions must not be modified. Clauses in the Special Conditions should be dealt with as specified in the notes in italic provided for the individual clauses.

3.
Time-based contracts are recommended for larger value, relatively complex assignments or when the scope of the services cannot be established with sufficient precision, or the duration and quantity of services depends on variables that are beyond the control of the Consultant.  In time-based contracts the Consultant provides services on a timed basis according to quality specifications, and the Consultant’s remuneration is based on (i) agreed upon unit rates for Consultant staff multiplied by the actual time spent by the staff in executing the assignment, and (ii) reimbursable expenses using actual expenses and/or agreed unit prices.  This type of contract requires the Client to closely supervise Consultant and to be involved in the daily execution of the assignment.

Contract for Consultants’ Services
Time-Based

between

[name of the Client]

and

[name of the Consultant]

Dated:  

I.  Form of Contract

Time-Based

(Text in brackets [ ] is optional; all notes should be deleted in final text)

This CONTRACT (hereinafter called the “Contract”) is made the [day] day of the month of [month], [year], between, on the one hand, [name of client] (hereinafter called the “Client”) and, on the other hand, [name of Consultant] (hereinafter called the “Consultant”).

[Note: If the Consultant consists of more than one entity all of which are liable under the contract, the above should be partially amended to read as follows: “…(hereinafter called the “Client”) and, on the other hand, a Joint Venture consisting of the following entities, each of which will be jointly and severally liable to the Client for all the Consultant’s obligations under this Contract, namely, [name of Consultant] and [name of Consultant] (hereinafter collectively called the “Consultant”).]

WHEREAS

(a)
the Client has requested the Consultant to provide certain consulting services as defined in this Contract (hereinafter called the “Services”);

(b)
the Consultant, having represented to the Client that it has the required professional skills, and personnel and technical resources, has agreed to provide the Services on the terms and conditions set forth in this Contract;
(c)
The [name of Government] (hereinafter called the Government) and the Asian Development Bank (hereinafter called ADB) have entered into a Technical Assistance Framework Agreement dated [day, month, year] (hereinafter called the TA Framework Agreement) establishing a framework of general terms and conditions upon which all technical assistance (“TA”) is provided by ADB to the Government;
 (d)
by a Technical Assistance Letter Agreement dated [day, month, year] (hereinafter called the TA Letter Agreement) between the Government and the ADB, the ADB has agreed to provide technical assistance to the Government for the purpose of [name of the Technical Assistance] (hereinafter called the Technical Assistance);
NOW THEREFORE the parties hereto hereby agree as follows:

1.
The following documents attached hereto shall be deemed to form an integral part of this Contract:

(a)
The General Conditions of Contract;

(b)
The Special Conditions of Contract;

(c)
The following Appendices:

Appendix A:
Description of Services
Appendix B:
Reporting Requirements 

Appendix C:
Personnel Schedule 

Appendix D:
Cost Estimates in Foreign Currency 

Appendix E:
Cost Estimates in Local Currency 
Appendix F:
Summary of Cost Estimates
Appendix G:
Part I: Services, Facilities and Equipment to be provided by the 

Client
Part II: Applicable Privileges, Immunities and Exemptions of the Consultant
Appendix H:
Form of Bank Guarantee for Advance Payments
Appendix I:
Dispute Notification Form
2.
The mutual rights and obligations of the Client and the Consultant shall be as set forth in the Contract, in particular:

(a)
the Consultant shall carry out the Services in accordance with the provisions of the Contract;

(b)
the Client shall make payments to the Consultant in accordance with the provisions of the Contract;

(c)
Subject to subparagraph (d) hereunder, and notwithstanding any other provisions of this Contract, payments under this Contract shall not exceed [amount] in foreign currency/currencies, and [amount] in local currency.  Except as otherwise agreed between the Client and the Consultant:

(i) Foreign currency payments to the Consultant hereunder will be made in [currency];

(ii) Local currency payments to the Consultant hereunder will be made in [currency].

(d)
The maximum amount specified in subparagraph (c) here above has been fixed on the understanding that the Client will make available free of charge to the Consultant the exemptions, assistance, services and facilities provided for under Clause 5 of the General Conditions of Contract and in Appendix G as required for the purposes of the Services.  If any such exemptions, assistance, services and facilities are not supplied, the parties shall consult regarding what additional allowance (if any) should be made to the Consultant as a result thereof to cover necessary additional expenditures not envisaged in the cost estimates in Appendices D and E.

IN WITNESS WHEREOF, the Parties hereto have caused this Contract to be signed in their respective names as of the day and year first above written.

For and on behalf of [name of Client]
[Authorized Representative]
For and on behalf of [name of Consultant]
[Authorized Representative]
[Note:  If the Consultant consists of a joint venture, each joint venture partner must appear a signatory, e.g., in the following manner:]

For and on behalf of the Consultant

[name of Joint Venture Partner]
[Authorized Representative]
[name of Joint Venture Partner]
[Authorized Representative]
II.  General Conditions of Contract

1.  General Provisions

	1.1
Definitions
	Unless the context otherwise requires, the following terms whenever used in this Contract have the following meanings:

(a)
“Applicable Law” means the laws of the Client’s Country, unless otherwise specified in the Special Conditions of Contract (SC), in force from time to time.

(b)
“Client” means the agency referred to as Client in the Contract.

(c)     “Client’s Country” means the country specified in the SC.
(d)   “Consultant” means any private or public entity including a Joint Venture referred to as Consultant in the Contract.

(e)
“Contract” means the Contract signed by the Parties and all the attached documents listed in its Clause 1.

(f)
“Day” means calendar day.

(g)
“Effective Date” means the date on which this Contract comes into force and effect pursuant to Clause GC 2.1.

(h)
“Foreign Currency” means any currency other than the currency of the Client’s Country.

(i)
“Government” means the Government of the Client’s Country.
(j)   “Joint Venture” means a Consultant which comprises two or more Partners each of which will be jointly and severally liable to the Client for all the Consultant’s obligations under the Contract.

(k)
“Local Currency” means the currency of the Client’s Country.

(l)
“Partner” means any of the entities that make up the Joint Venture; and “Partners” means all these entities.

(m)
“Party” means the Client or the Consultant, as the case may be, and “Parties” means both of them.

(n)
“Personnel” means qualified persons provided by the Consultant and assigned to perform the Services or any part thereof; “International Personnel” means such qualified persons who are citizens of an ADB member country; “National Personnel” means such qualified persons who are citizens of the Client’s Country.

(o)
“Reimbursable expenses” means all assignment-related costs other than Consultant’s remuneration.

(p)
“Services” means the work to be performed pursuant to this Contract, as described in Appendix A hereto.

(q)
“Sub-Consultant” means any person or entity (including associated firms) to whom/which the Consultant subcontracts any part of the Services and for whom/which the Consultant is fully responsible.

(r)
“Third Party” means any person or entity other than the Government, the Client, the Consultant or a Sub-Consultant.

(s)
“In writing” means communicated in written form with proof of receipt.



	1.2
Relationship


between the Parties


	Nothing contained herein shall be construed as establishing a relationship of master and servant or of principal and agent as between the Client and the Consultant.  The Consultant, subject to this Contract, has complete charge of Personnel and Sub-Consultants, if any, performing the Services and shall be fully responsible for the Services performed by them or on their behalf hereunder.



	1.3
Law Governing Contract
	This Contract, its meaning and interpretation, and the relation between the Parties shall be governed by the Applicable Law.



	1.4
Language
	This Contract has been executed in English language, which shall be the binding and controlling language for all matters relating to the meaning or interpretation of this Contract.  Furthermore, all reports and correspondence required during implementation of the Services shall be in English.



	1.5
Headings
	The headings shall not limit, alter or affect the meaning of this Contract.



	1.6
Notices
	1.6.1
Any notice, request or consent required or permitted to be given or made pursuant to this Contract shall be in writing.   Any such notice, request or consent shall be deemed to have been given or made when delivered in person to an authorized representative of the Party to whom the communication is addressed, or when sent to such Party at the address specified in the SC.

1.6.2
A Party may change its address for notice hereunder by giving the other Party notice in writing of such change to the address specified in the SC.



	1.7
Location
	The Services shall be performed at such locations as are specified in Appendix A hereto and, where the location of a particular task is not so specified, at such locations, whether in the Client’s Country or elsewhere, as the Client may approve.



	1.8
Authority of Lead Partner
	In case the Consultant consists of a Joint Venture of more than one entity, the Partners hereby authorize the Lead Partner specified in the SC 1.8 to act on their behalf in exercising all the Consultant’s rights and obligations towards the Client under this Contract, including without limitation the receiving of instructions and payments from the Client.



	1.9
Authorized Representatives
	Any action required or permitted to be taken, and any document required or permitted to be executed under this Contract by the Client or the Consultant may be taken or executed by the officials specified in the SC.



	1.10
Taxes and Duties
	As detailed in the SC (and if applicable Appendix G, Part II), The Consultant, Sub-Consultants and Personnel shall pay no taxes, duties, fees or other impositions levied under the laws and regulations in effect in the Client’s Country.(


	1.11
Anticorruption Policy


	

	1.11.1
Definitions
	The ADB’s Anticorruption Policy requires that the Government, the Client, the Consultant, Sub-Consultants or Personnel observe the highest standard of ethics during the selection process and in execution of the Contract.  In pursuance of this policy, the ADB:

(i)
defines, for the purpose of this provision, the terms set forth below as follows:

(a)
“corrupt practice” means the offering, giving, receiving, or soliciting, directly or indirectly, anything of value to influence improperly the actions of another party;

(b)
“fraudulent practice” means any act or omission, including a misrepresentation, that knowingly or recklessly misleads, or attempts to mislead, a party to obtain a financial or other benefit or to avoid an obligation;  

(c)
“coercive practice” means impairing or harming, or threatening to impair or harm, directly or indirectly, any party or the property of the party to influence improperly the actions of a party; 

(d)
“collusive practice” means an arrangement between two or more parties designed to achieve an improper purpose, including influencing improperly the actions of another party;


	1.11.2
Measures to be Taken
	(ii)
will reject a proposal for award if it determines that the consultant recommended for award has directly, or through an agent, engaged in corrupt, fraudulent, collusive or coercive practices in competing for the contract in question;

(iii)
will cancel the portion of the financing allocated to a contract if it determines at any time that representatives of the Government or of a beneficiary of ADB financing engaged in corrupt,  fraudulent, collusive or coercive practices during the consultant selection process or the execution of that contract, without the borrower or beneficiary having taken timely and appropriate action satisfactory to the ADB to remedy the situation;
(iv)
will sanction a party or its successor, including declaring ineligible, either indefinitely or for a stated period of time, such party or successor from participation in ADB-financed or administered activities if it at any time determines that the consultant has, directly or through an agent, engaged in corrupt, fraudulent, collusive or coercive practices in competing for, or in executing, a ADB-financed or administered contract; and 



	1.11.3
Fees, gratuities, rebates, gifts and commis-sions
	The Consultant will disclose any fees, gratuities, rebates, gifts, commissions or other payments that may have been paid or are to be paid to agents and/or representatives, with respect to the selection process or execution of the contract.  The information disclosed must include the name and address of the agent and/or representative, the amount and currency, and the purpose of the fee, gratuity, rebate, gift, commission or other payment.


	1.12
Eligibility
	The Consultant represents and warrants that it is a citizen or legal entity of, or legally established in, a member country of the ADB and that the Services will be wholly and substantially supplied from that country or from other member countries of the ADB.  The Consultant further confirms that any professionals, experts, and entities to which the Consultant subcontracts work relating to the Services (i.e. Sub-Consultants) pursuant to Clause GC 3.7 hereof or otherwise shall be citizens or legal entity of, or legally established in, a member country of the ADB.



	1.13
Sanctions
	The Consultant represents and warrants that it, and any Sub-Consultants, as well as any of the Personnel of the Consultant or Sub-Consultant, are not sanctioned by the ADB.



	1.14 
High Standard of Conduct
	The Client and the ADB require that the Consultant and its Personnel maintain a high standard of conduct when carrying out their functions under this Contract. Accordingly, the Consultant and its Personnel are expected to recognize the contribution of others, regardless of their nationality, gender, religion, seniority or contractual status. The Consultant and its Personnel shall also comply with ADB’s policy on sexual harassment. The Client will take prompt action to address incidents involving conduct that does not live up to these standards, which may result in replacement of any individual expert, consultant, or contractual staff involved in such incidents pursuant to Clause GC 4.2(b).


2.  Commencement, Completion, Modification and Termination of Contract

	2.1
Effectiveness of Contract
	This Contract shall come into force and effect on the date (the “Effective Date”) of the Client’s notice to the Consultant instructing the Consultant to begin carrying out the Services.  This notice shall confirm that the effectiveness conditions, if any, listed in the SC have been met.



	2.2
Termination of Contract for Failure to Become Effective
	If this Contract has not become effective within such time period after the date of the Contract signed by the Parties as specified in the SC, the Consultant or the Client may, by not less than twenty one (21) days written notice to the other Party, declare this Contract to be null and void, and in the event of such a declaration by either Party, neither Party shall have any claim against the other Party with respect hereto.



	2.3
Commencement of Services
	The Consultant shall begin carrying out the Services not later than the number of days after the Effective Date specified in the SC.



	2.4
Expiration of Contract
	Subject to sub-Clause GC 2.7.3(c) and unless terminated earlier pursuant to Clause GC 2.9 hereof, this Contract shall expire at the end of such time period after the Effective Date as specified in the SC.



	2.5
Entire Agreement
	This Contract contains all covenants, stipulations and provisions agreed by the Parties.  No agent or representative of either Party has authority to make, and the Parties shall not be bound by or be liable for, any statement, representation, promise or agreement not set forth herein.



	2.6
Modifications or Variations
	(a)
Any modification or variation of the terms and conditions of this Contract, including any modification or variation of the scope of the Services, may only be made by written agreement between the Parties.  However, each Party shall give due consideration to any proposals for modification or variation made by the other Party.

(b)
In cases of substantial modifications or variations, the prior written consent of the ADB is required. A substantial modification or variation for purposes hereof means any proposed variation or modification that (i) proposes changes in, or replacement of, experts or changes in expert remuneration; and/or (ii) will result in a cost impact under the Contract (by way of reallocation or otherwise) estimated at not less than US$ 15,000; and/or (iii) will result in a material change in the objectives or scope (including termination) of the Technical Assistance or in the Terms of Reference of the Consultant or any of the personnel.
(c)  The Client and, if requested by ADB, the Consultant will promptly provide ADB with a copy of every approved variation (including substantial variations as defined under (b)) prior to implementation thereof.

	2.7
Force Majeure


	

	2.7.1
Definition
	(a)
For the purposes of this Contract, “Force Majeure” means an event which is beyond the reasonable control of a Party, is not foreseeable, is unavoidable, and which makes a Party’s performance of its obligations hereunder impossible or so impractical as reasonably to be considered impossible in the circumstances, and includes, but is not limited to, war, riots, civil disorder, earthquake, fire, explosion, storm, flood or other adverse weather conditions, strikes, lockouts or other industrial action (except where such strikes, lockouts or other industrial action are within the power of the Party invoking Force Majeure to prevent), confiscation or any other action by Government agencies.

(b)
Force Majeure shall not include (i) any event which is caused by the negligence or intentional action of a Party or such Party’s Sub-Consultants or agents or employees, nor (ii) any event which a diligent Party could reasonably have been expected both to take into account at the time of the conclusion of this Contract, and avoid or overcome in the carrying out of its obligations hereunder.

(c)
Force Majeure shall not include insufficiency of funds or failure to make any payment required hereunder.



	2.7.2
No Breach of Contract
	The failure of a Party to fulfil any of its obligations hereunder shall not be considered to be a breach of this Contract insofar as such inability arises from an event of Force Majeure, provided that the Party affected by such an event has taken all reasonable precautions, due care and reasonable alternative measures, all with the objective of carrying out the terms and conditions of this Contract.



	2.7.3
Measures to be Taken
	(a)
A Party affected by an event of Force Majeure shall continue to perform its obligations under the Contract as far as is reasonably practical, and shall take all reasonable measures to minimize the consequences of any event of Force Majeure.

(b)
A Party affected by an event of Force Majeure shall notify the other Party of such event as soon as possible, and in any case not later than fourteen (14) days following the occurrence of such event, providing evidence of the nature and cause of such event, and shall similarly give written notice of the restoration of normal conditions as soon as possible.

(c)
Any period within which a Party shall, pursuant to this Contract, complete any action or task, shall be extended for a period equal to the time during which such Party was unable to perform such action as a result of Force Majeure.

(d)
During the period of their inability to perform the Services as a result of an event of Force Majeure, the Consultant, upon instructions by the Client, shall either:

(i) demobilize, in which case the Consultant shall be reimbursed for costs they reasonably and necessarily incurred, and, if required by the Client, in reactivating the Services; or

(ii) continue with the Services to the extent possible, in which case the Consultant shall continue to be paid under the terms of this Contract and  be reimbursed for additional costs reasonably and necessarily incurred.

(e)
In the case of disagreement between the Parties as to the existence or extent of Force Majeure, the matter shall be settled according to Clause GC 8. 



	2.8
Suspension
	The Client may, by written notice to the Consultant, suspend in whole or part, the Services if any of the following events shall have happened and be continuing:

(a)
The Consultant fails to perform any of its obligations under this Contract, including the carrying out of the Services.

(b)
The ADB has suspended disbursements under the  Technical Assistance and/or suspended application of the TA Letter or the TA Framework Agreement.
(c)    ADB in its sole discretion requests the Client to suspend the services.

	2.9
Termination
	

	2.9.1
By the 

Client
	The Client may terminate this Contract in case of the occurrence of any of the events specified in paragraphs (a) through (j) of this Clause GC 2.9.1.  In such an occurrence the Client shall (except in the case of paragraph (i) below) give not less than thirty (30) days’ written notice of termination to the Consultant.

(a)
If the Consultant fails to remedy a failure in the performance of its obligations hereunder, as specified in a notice of suspension pursuant to Clause GC 2.8 hereinabove, within thirty (30) days of receipt of such notice of suspension or within such further period as the Client may have subsequently approved in writing.

(b)
If the Consultant becomes (or, if the Consultant is a Joint Venture, if any of its Partners becomes) insolvent or bankrupt or enters into any agreements with their creditors for relief of debt or take advantage of any law for the benefit of debtors or go into liquidation or receivership whether compulsory or voluntary.

(c)
If the Consultant fails to comply with any final decision reached as a result of arbitration proceedings pursuant to Clause GC 8 hereof.

(d)
If the Consultant submits to the Client a false statement which has a material effect on the rights, obligations or interests of the Client.

(e)
If the Consultant is held by the Client and/or the ADB to have a conflict of interest in performance of the Contract, or any portion thereof.

(f)
If, as the result of Force Majeure, the Consultant is unable to perform a material portion of the Services for a period of not less than sixty (60) days.

(g)
If the Client, in its sole discretion and for any reason whatsoever, decides to terminate this Contract. 
(h)
If the TA Letter Agreement (or the TA Framework Agreement to which it relates) has been terminated.
(i)    If the Consultant, in the judgment of the Client and/or the ADB is in breach of the ADB’s Anticorruption Policy i.e. has engaged in corrupt, fraudulent, collusive or coercive practices in competing for or in executing this Contract in such a case the Contract shall be terminated on the date Consultant is notified of such breach.
(j)    If ADB, in its sole discretion, requests the Client to terminate the Contract. 


	2.9.2
By the Consultant
	The Consultant may terminate this Contract, by not less than thirty (30) days’ written notice to the Client, in case of the occurrence of any of the events specified in paragraphs (a) through (d) of this Clause GC 2.9.2.

(a)
If the Client fails to pay any money due to the Consultant pursuant to this Contract and not subject to dispute pursuant to Clause GC 8 hereof within forty-five (45) days after receiving written notice from the Consultant that such payment is overdue.

(b)
If, as the result of Force Majeure, the Consultant is unable to perform a material portion of the Services for a period of not less than sixty (60) days.

(c)
If the Client fails to comply with any final decision reached as a result of arbitration pursuant to Clause GC 8 hereof.

(d)
If the Client is in material breach of its obligations pursuant to this Contract and has not remedied the same within forty-five (45) days (or such longer period as the Consultant may have subsequently approved in writing) following the receipt by the Client of the Consultant’s notice specifying such breach.



	2.9.3
Cessation of Rights and Obligations
	Upon termination of this Contract pursuant to Clauses GC 2.2 or GC 2.9 hereof, or upon expiration of this Contract pursuant to Clause GC 2.4 hereof, all rights and obligations of the Parties hereunder shall cease, except (i) such rights and obligations as may have accrued on the date of termination or expiration, (ii) the obligation of confidentiality set forth in Clause GC 3.3 hereof, (iii) the Consultant’s obligation to permit inspection, copying and auditing of their accounts and records set forth in Clause GC 3.6 hereof, and (iv) any right which a Party may have under the Applicable Law.



	2.9.4
Cessation of Services
	Upon termination of this Contract by notice of either Party to the other pursuant to Clauses GC 2.9.1 or GC 2.9.2 hereof, the Consultant shall, immediately upon dispatch or receipt of such notice, take all necessary steps to bring the Services to a close in a prompt and orderly manner and shall make every reasonable effort to keep expenditures for this purpose to a minimum.  With respect to documents prepared by the Consultant and equipment and materials furnished by the Client, the Consultant shall proceed as provided, respectively, by Clauses GC 3.9 or GC 3.10 hereof.



	2.9.5
Payment upon Termination
	Upon termination of this Contract pursuant to Clauses GC 2.9.1 or GC 2.9.2 hereof, the Client shall make the following payments to the Consultant:

(a)
remuneration pursuant to Clause GC 6 hereof for Services satisfactorily performed prior to the effective date of termination, and reimbursable expenditures pursuant to Clause GC 6 hereof for expenditures actually incurred prior to the effective date of termination; 

(b)  except in the case of termination pursuant to paragraphs (a) through (f) and (i) of Clause GC 2.9.1 hereof, reimbursement of any reasonable cost incidental to the prompt and orderly termination of this Contract including the cost of the return travel of the Personnel and their eligible dependents; and
(c)   in the event that the Consultant is found to be in breach of the ADB’s Anticorruption Policy there shall be no payment or reimbursement in respect of any fraudulent, corrupt, collusive or coercive practices performed by the Consultant.

	
	

	2.9.6
Disputes about Events of Termination
	If either Party disputes whether an event specified in paragraphs (a) through (f) of Clause GC 2.9.1 or in Clause GC 2.9.2 hereof has occurred, such Party may, within forty-five (45) days after receipt of notice of termination from the other Party, refer the matter for dispute settlement in accordance with the procedures stated in Clause GC 8 hereof, and this Contract shall not be terminated on account of such event except in accordance with the terms of any resulting arbitral award.


3.  Obligations of the Consultant

	3.1
General
	

	3.1.1 Standard 


of 
Perfor-
mance
	The Consultant shall perform the Services and carry out their obligations hereunder in accordance with generally accepted professional standards and practices, and shall observe sound management practices, and employ appropriate technology and safe and effective equipment, machinery, materials and methods.  The Consultant shall always act, in respect of any matter relating to this Contract or to the Services, as faithful adviser to the Client, and shall at all times support and safeguard the Client’s legitimate interests in any dealings with Sub-Consultants or third parties.



	3.1.2
Law

Governing Services


	Subject to ADB’s Anticorruption Policy, the Consultant shall perform the Services in accordance with the Applicable Law and shall take all practicable steps to ensure that any Sub-Consultants, as well as the Personnel of the Consultant and any Sub-Consultants, comply with the Applicable Law.  The Client shall notify the Consultant in writing of relevant local customs, and the Consultant shall, after such notification, respect such customs. 


	3.2
Conflict of Interest
	The ADB considers a conflict of interest to be a situation in which a party has interests that could improperly influence that party’s performance of official duties or responsibilities, contractual obligations, or compliance with applicable laws and regulations and that such conflict of interest may contribute to or constitute a prohibited practice under the ADB’s Anticorruption Policy. In pursuance of the Anticorruption Policy’s requirement that borrowers (including beneficiaries of ADB-financed or administered activity) as well as consultants under ADB-financed or administered contracts, observe the highest standard of ethics, the ADB will take appropriate actions to manage such conflicts of interest if it determines that a conflict of interest has flawed the integrity of the consultant selection, consultant engagement or performance of Services under the Contract.



	3.2.1 Consultant Not to 


Benefit from 
Discounts

	(a)
The payment to the Consultant pursuant to Clause GC 6 hereof shall constitute the Consultant’s payment in connection with this Contract and, subject to Clause GC 3.2.2 hereof, the Consultant shall not accept for its own benefit any discount or similar payment in connection with activities pursuant to this Contract or in the discharge of its obligations hereunder, and the Consultant shall use its best efforts to ensure that any Sub-Consultants, as well as the Personnel and agents of either of them, similarly shall not receive any such additional payment.

(b)
Furthermore, if the Consultant, as part of the Services, has the responsibility of advising the Client on the procurement of goods, works or services, the Consultant shall comply with the ADB’s Procurement Guidelines, as amended from time to time and shall at all times exercise such responsibility in the best interest of the Client.  Any discounts obtained by the Consultant in the exercise of such procurement responsibility shall be for the benefit of the Client and shall be credited to the account of the Client.


	3.2.2 Consultant, and Sub-Consultants Not to Engage in Certain Activities


	The Consultant agrees that, during the term of this Contract and after its termination, the Consultant as well as any Sub-Consultant, shall be disqualified from providing goods, works or services (other than consulting services) for any project resulting from the Services.



	3.2.3
Prohibition of Conflicting Activities including pursuit of political agenda
	The Consultant shall not engage, and shall cause their Personnel as well as their Sub-Consultants and their Personnel not to engage, either directly or indirectly, in any, personal, business or professional activities that would represent a conflict with the activities assigned to them under this Contract including but not limited to the pursuit of a political agenda in the Client’s Country by way of writing, publication or circulation of propaganda, participation in protests or rallies or involvement in media broadcasts.



	3.3
Confidentiality
	Except with the prior written consent of the Client, neither the Consultant, the Sub-Consultant nor their Personnel shall at any time communicate to any person or entity any confidential information acquired in the course of the Services, nor shall the Consultant, the Sub-Consultant or their Personnel make public the recommendations formulated in the course of, or as a result of, the Services.


	3.4
Liability of the Consultant
	(a)
Subject to Clause GC 5.2, the Consultant shall be responsible for, and shall indemnify the Client, in respect of loss of or damage to equipment and materials furnished by the Client, or purchased by the Consultant in whole or in part with funds provided by the Client.

(b)
The Consultant undertakes full responsibility in respect of life, health, and accidents for the Personnel and for the dependents of any such Personnel.

(c)
The Consultant shall indemnify the Client from and against any and all claims, liabilities, obligations, losses, damages, penalties, actions, judgment, suits, proceedings, demands, costs, expenses and disbursements of whatsoever nature that may be imposed on, incurred by or asserted against the Client during or in connection in the Services by reason of: (i) infringement or alleged infringement by the Consultant of any patent or other protected right; or (ii) plagiarism or alleged plagiarism by the Consultant.

(d)
The Consultant shall ensure that all goods and services (including without limitation all computer hardware, software and systems) procured by the Consultant out of funds provided or reimbursed by the Client or used by the Consultant in the carrying out of the Services do not violate or infringe any industrial property or intellectual property right or claim of any Third Party.

(e)
The Consultant shall indemnify, protect and defend at their own expense the Client, and its agents and employees from and against any and all actions, claims, losses or damages arising out of Consultant’s failure to exercise the skill and care required under Clause GC 3.1.1 provided, however:

(i)
that the Consultant is notified of such actions, claims, losses or damages not later than the number of months after conclusion of the Services indicated in the SC;

(ii)
that the ceiling on Consultant’s liability shall be limited to the amount indicated in the SC, except that such ceiling shall not apply to actions, claims, losses or damages caused by Consultant’s gross negligence or reckless conduct;

(iii)
that Consultant’s liability under Clause GC 3.1.1 shall be limited to actions, claims, losses or damages directly caused by such failure to exercise the said skill and care, and shall not include liability for any actions, claims, losses or damages arising out of occurrences incidental or indirectly consequential to such failure.

(f)
In addition to any liability the Consultant may have under Clause GC 3.1.1, the Consultant shall, at its own cost and expense, upon request of Client, re-perform the Services in the event of Consultant’s failure to exercise the skill and care required under Clause GC 3.1.1.

(g)
Notwithstanding the provisions of paragraph (a) of this Clause 3.4, the Consultant shall have no liability whatsoever for actions, claims, losses or damages occasioned by: (i) Client’s overriding a decision or recommendation of Consultant or requiring Consultant to implement a decision or recommendation with which Consultant does not agree; or (ii) the improper execution of Consultant’s instructions by agents, employees or independent contractors of the Client.



	3.5
Insurance to be Taken Out by the Consultant
	The Consultant (i) shall take out and maintain, and shall cause any Sub-Consultants to take out and maintain, at their (or the Sub-Consultants’, as the case may be) own cost but on terms and conditions approved by the Client, insurance against the risks, and for the coverages specified in the SC, and (ii) at the Client’s request, shall provide evidence to the Client showing that such insurance has been taken out and maintained and that the current premiums therefore have been paid.



	3.6
Accounting, Inspection and Auditing
	(a)
The Consultant (i) shall keep accurate and systematic accounts and records in respect of the Services hereunder, in accordance with internationally accepted accounting principles and in such form and detail as will clearly identify all relevant time changes and costs, and the bases thereof, and (ii) shall periodically permit the Client (or its designated representative) and/or the ADB, and up to five years from the expiration or termination of this Contract, to inspect the same and make copies thereof as well as to have them audited by auditors appointed by the Client or the ADB, if so required by the Client or the ADB as the case may be.

(b) The Consultant shall cooperate with and assist the Client, its authorized representatives and/or the ADB making such an audit.  Out of pocket expenditures covered by provisional or fixed sums, however, shall not be subject to audit pursuant to this Clause.  In the event the audit discloses that the Consultant has overcharged the Client, the Consultant shall immediately reimburse the Client the amount equivalent to the amount overpaid.  If overpayment is a result of the Consultant having been engaged in what the Client (or, as the case may be, the ADB) determines to constitute corrupt, fraudulent, collusive or coercive practices as defined in the ADB’s Guidelines on the Use of Consultants by Asian Development Bank and its Borrowers, the Client may terminate the Contract pursuant to GC 2.9.1(i).


	3.7
Consultant’s Actions Requiring Client’s Prior Approval
	The Consultant shall obtain the Client’s prior approval in writing before taking any of the following actions:

(a)

Any change or addition to the Personnel listed in Appendix C.

(b)

Subcontracts: the Consultant may subcontract work relating to the Services to an extent and with such experts and entities as may be approved in advance by the Client.  Notwithstanding such approval, the Consultant shall retain full responsibility for the Services.  In the event that any Sub-Consultants are found by the Client to be incompetent or incapable in discharging assigned duties, the Client may request the Consultant to provide a replacement, with qualifications and experience acceptable to the Client, or to resume the performance of the Services itself.
(c)

Any other action that may be specified in the SC.



	3.8
Reporting Obligations
	(a) 
The Consultant shall submit to the Client the reports and documents specified in Appendix B hereto, in the form, in the numbers and within the time periods set forth in the said Appendix.  Final reports shall be delivered in CD ROM in addition to the hard copies specified in said Appendix.

(b) The Consultant shall on a monthly basis, submit to the Client, in a format acceptable to the Client, a report stating personnel movements and inputs in the previous month compared to those specified in Appendix C.  In the event the forecast of progress as anticipated in Appendix C is substantially changed due to variations pursuant to GC Clause 2.6, the Consultant may request the Client to revise the Payment Schedule specified in Appendices D & E, to reflect such change.


	3.9
Documents Prepared by the Consultant to be the Joint Property of the Client and ADB
	(a)
All plans, drawings, specifications, designs, reports, other documents and software prepared by the Consultant for the Client under this Contract shall become and remain the joint property of the Client and ADB, and the Consultant shall, not later than upon termination or expiration of this Contract, deliver all such documents to the Client, together with a detailed inventory thereof (the Consultant shall provide a copy of such detailed inventory to ADB). After obtaining the prior written approval of ADB, the Client may make such documents available to the public. 

(b)
The Consultant may retain a copy of such documents and software, and use such software for their own use with prior written approval of the Client.  If license agreements are necessary or appropriate between the Consultant and third parties for purposes of development of any such computer programs, the Consultant shall obtain the Client’s prior written approval to such agreements, and the Client shall be entitled at its discretion to require recovering the expenses related to the development of the program(s) concerned. 



	3.10
Equipment, Vehicles and Materials Furnished by the Client
	Equipment, vehicles and materials made available to the Consultant by the Client, or purchased by the Consultant wholly or partly with TA funds provided by the Client, shall be the property of the Client unless otherwise agreed by ADB.    While in possession of such equipment, vehicles and materials, the Consultant, unless otherwise instructed by the Client in writing, shall insure them at the expense of the Client under the TA in an amount equal to their full replacement value.



	3.11
Equipment and Materials

Provided by the Consultants


	Equipment or materials brought into the Client’s Country by the Consultant and the Personnel and used either for the Technical Assistance or personal use shall remain the property of the Consultant or the Personnel concerned, as applicable.

	3.12
Specifications and Designs
	(a) 
The Consultant shall prepare all specifications and designs that   may be required under the Contract using the metric system and so as to embody the latest design criteria and the Consultant shall specify standards that are accepted and well known among industrial nations.

(b)
The Consultant shall ensure that the specifications and designs       and all documentation relating to procurement of goods and services provided under the Services are prepared on an impartial basis so as to promote international competitive bidding.




4.  Consultant’s Personnel
	4.1
General
	The Services shall be carried out by the Personnel specified in Appendix C for the respective periods of time indicated therein.


	4.2
Replacement of Personnel
	(a)
Subject to the terms of Section 2.6(b), in the event that any of the Personnel is found by the Client to be incompetent, guilty of misbehavior or incapable in discharging the assigned responsibilities, with prior written ADB endorsement, the Client may request the Consultant, at the expense of the Consultant, to forthwith provide a replacement with suitable qualifications and experience acceptable to the Client and the Consultant shall provide such replacement.
(b)
Should it become necessary for the Consultant to replace any of the Personnel specified by name in Appendix C, the Consultant shall forthwith provide a replacement acceptable to the Client with comparable or better qualifications.  In the event that the Personnel replaced are, at the time of replacement, in the field, the Consultant shall bear the travel and other related costs arising out of or incidental to the replacement.  The rate of remuneration and reimbursable expenses allowable for such replacement shall be the same as agreed between the Client and the Consultant for the Personnel being replaced except in the case of QBS, CQS and SSS methods in which event the remuneration rate(s) and estimated out-of-pocket expenses will be as negotiated between the Client and the Consultant. For any additional Personnel proposed by the Consultant and approved by the Client, the relevant remuneration rate(s) and estimated out-of-pocket expenses will be as negotiated between the Client and the Consultant.



	4.3
Working Hours, Overtime, Leave
	(a)
Working hours and holidays for Personnel are set forth in Appendix C hereto.  To account for travel time, International Personnel carrying out Services inside the Client’s Country shall be deemed to have commenced, or finished work in respect of the Services such number of days before their arrival in, or after their departure from the Client’s Country as is specified in Appendix C hereto.

(b)
The Personnel shall not be entitled to be paid for overtime nor to take paid sick leave or vacation leave except as specified in Appendix C hereto, and except as specified in such Appendix, the Consultants’ remuneration shall be deemed to cover these items.  All leave to be allowed to the Personnel is included in the staff-months of service set forth in Appendix C.  Any taking of leave by Personnel shall be subject to the prior approval by the Client and the Consultant who shall ensure that absence for leave purposes will not delay the progress and adequate supervision of the Services.



	4.4
Adjustments to Appendix C – Personnel Schedule
	Subject to the prior approval of the Client in accordance with Clause GC 3.7 (a), the Consultant may make adjustment in the periods of time indicated in Appendix C, as may be appropriate to ensure the efficient performance of the Services and provided that such adjustments will not cause payments made under the Contract to exceed the maximum amount payable as specified in Clause GC 6.1.



	4.5
Resident Technical Assistance Manager
	When Services are carried out in the Client’s country, the Consultant shall, at all times, ensure that there is a Technical Assistance Manager acceptable to the Client to supervise and coordinate the operations of the Personnel in the field and to be responsible for liaison between the Consultant and the Client.




5.  Obligations of the Client

	5.1
Assistance and Exemptions
	Unless otherwise specified in the SC, the Client shall use its best efforts to ensure that the Government shall:

(a)
Provide the Consultant, Sub-Consultants and Personnel with work permits and such other documents as shall be necessary to enable the Consultant, Sub-Consultants or Personnel to perform the Services.

(b)
Arrange for the Personnel and, if appropriate, their eligible dependents to be provided promptly with all necessary entry and exit visas, residence permits, foreign exchange permits, travel documents and any other documents required for their stay in the Client’s Country.

(c)
Facilitate prompt clearance through customs of any property required for the Services and of the personal effects (including any automobiles if required) and households goods of the Personnel and their eligible dependents.

(d)
Issue to officials, agents and representatives of the Government all such instructions as may be necessary or appropriate for the prompt and effective implementation of the Services.

(e)
Exempt the Consultant and the Personnel and any Sub-Consultants employed by the Consultant for the Services from any requirement to register or obtain any permit to practice their profession or to establish themselves either individually or as a corporate entity according to the laws of the Client’s Country.

(f)
Grant to the Consultant, any Sub-Consultants and the Personnel of either of them the privilege, pursuant to the laws of the Client’s Country, of bringing into the Client’s Country reasonable amounts of foreign currency for the purposes of the Services or for the personal use of the Personnel and their dependents and of withdrawing any such amounts as may be earned therein by the Personnel in the execution of the Services.
(g)    Provide the Consultant, the Sub-Consultants and the Personnel immunity from legal process with respect to all acts performed by them in their capacity as consultants in connection with the Technical Assistance except where ADB shall otherwise agree.
(h)
Provide to the Consultant, Sub-Consultants and Personnel any such other assistance as may be specified in the SC and/or Appendix G, Part II Applicable Privileges, Immunities and Exemptions.(


	5.2
Access to Land
	The Client warrants that the Consultant shall have, free of charge, unimpeded access to all land in the Client’s Country in respect of which access is required for the performance of the Services. The Client will be responsible for any damage to such land or any property thereon resulting from such access and will indemnify the Consultant and each of the Personnel in respect of liability for any such damage, unless such damage is caused by the default or negligence of the Consultant or any Sub-Consultants or the Personnel of either of them.




	5.3
Change in the

Law
Related to Taxes and Duties
	If, after the date of this Contract, there is any change in the laws and regulations of the Client’s Country with respect to taxes and duties which increases or decreases the cost incurred by the Consultant in performing the Services, if the Consultant is not entitled to tax exemption, then the remuneration and reimbursable expenses otherwise payable to the Consultant under this Contract shall be increased or decreased accordingly by agreement between the Parties hereto, and corresponding adjustments shall be made to the ceiling amounts specified in Clause GC 6.1(b).



	5.4
Services, Facilities and Equipment of the Client
	(a)
In addition to the assistance to be provided to the Consultant under Clause GC 5.1, the Client shall make available to the Consultant and the Personnel, for the purposes of the Services and free of any charge, the services, facilities and equipment described in Appendix G, Part I at the times and in the manner as specified.

(b)
In case that such services, facilities and equipment shall not be made available to the Consultant as and when specified in Appendix G, Part I, the Parties shall agree on (i) any time extension that it may be appropriate to grant to the Consultant for the performance of the Services, (ii) the manner in which the Consultant shall procure any such services, facilities and equipment from other sources, and (iii) the additional payments, if any, to be made to the Consultant as a result thereof pursuant to Clause GC 6.1(c) hereinafter.


	5.5
Payment
	In consideration of the Services performed by the Consultant under this Contract, the Client shall make to the Consultant such payments and in such manner as is provided by Clause GC 6 of this Contract.



	5.6
Counterpart

Personnel
	(a)
The Client shall make available to the Consultant free of charge such professional and support counterpart personnel, to be nominated by the Client with the Consultant’s advice, if specified in Appendix G, Part I.
(b)
If counterpart personnel are not provided by the Client to the Consultant as and when specified in Appendix G, Part I, the Client and the Consultant shall agree on (i) how the affected part of the Services shall be carried out, and (ii) the additional payments, if any, to be made by the Client to the Consultant as a result thereof pursuant to Clause GC 6.1(c) hereof.

(c)
Professional and support counterpart personnel, excluding Client’s liaison personnel, shall work under the exclusive direction of the Consultant.  If any member of the counterpart personnel fails to perform adequately any work assigned to such member by the Consultant that is consistent with the position occupied by such member, the Consultant may request the replacement of such member, and the Client shall not unreasonably refuse to act upon such request.




6.  Payments to the Consultant

	6.1
Cost Estimates; Ceiling Amount
	(a)
An estimate of the cost of the Services payable in foreign currency is set forth in Appendix D.  An estimate of the cost of the Services payable in local currency is set forth in Appendix E.

(b)
Except as may be otherwise agreed under Clause GC 2.6 and subject to Clause GC 6.1(c), payments under this Contract shall not exceed the ceilings in foreign currency and in local currency specified in the SC.  Whenever it shall be necessary to evaluate one currency in terms of another for the purpose of checking that the ceilings in foreign currency specified in the SC has not been exceeded, the conversion shall be made on the basis of exchange rates as reasonably determined by the Client at the time of each disbursement having regard to the currencies utilized, and the date and place of the expenditure or transaction.
(c)
Notwithstanding Clause GC 6.1(b) hereof, if pursuant to any of the Clauses GC 5.3, 5.4 or 5.6 hereof, the Parties shall agree that additional payments in local and/or foreign currency, as the case may be, shall be made to the Consultant in order to cover any necessary additional expenditures not envisaged in the cost estimates referred to in Clause GC 6.1(a) above, the ceiling or ceilings, as the case may be, set forth in Clause GC 6.1(b) above shall be increased by the amount or amounts, as the case may be, of any such additional payments.



	6.2 Remuneration and Reimbursable Expenses


	(a)
Subject to the ceilings specified in Clause GC 6.1(b) hereof, the Client shall pay to the Consultant (i) remuneration as set forth in Clause GC 6.2(b) hereunder, and (ii) reimbursable expenses as set forth in Clause GC 6.2(c) hereunder.  Unless otherwise specified in the SC, said remuneration shall be fixed for the duration of the Contract.

(b)
Payment for the Personnel shall be determined on the basis of time actually spent by such Personnel in the performance of the Services after the date determined in accordance with Clause GC 2.3 and Clause SC 2.3 (or such other date as the Parties shall agree in writing), at the rates referred to in Clause SC 6.2(b), and subject to price adjustment, if any, specified in Clause SC 6.2(a).

(c)
Reimbursable expenses actually and reasonably incurred by the Consultant in the performance of the Services, as specified in Clause SC 6.2(c).

(d)
The remuneration rates referred to under paragraph (b) here above shall cover: (i) such salaries and allowances as the Consultant shall have agreed to pay to the Personnel as well as factors for social charges and overhead (bonuses or other means of profit-sharing shall not be allowed as an element of overhead), (ii) the cost of backstopping by home office staff not included in the Personnel listed in Appendix C, and (iii) the Consultant’s fee.

(e)
Any rates specified for Personnel not yet appointed shall be provisional and shall be subject to revision, with the written approval of the Client, once the applicable salaries and allowances are known.

(f)
Payments for periods of less than one month shall be calculated on an hourly basis for actual time spent in the Consultant’s home office and directly attributable to the Services (one hour being equivalent to 1/176th of a month) and on a calendar-day basis for time spent away from home office (one day being equivalent to 1/30th of a month).



	6.3
Currency of Payment
	Foreign currency payments shall be made in the currency or currencies specified in the SC, and local currency payments shall be made in the currency of the Client’s Country.



	6.4
Mode of Billing and Payment


	Billings and payments in respect of the Services shall be made as follows:

(a)
Within the number of days after the Effective Date specified in the SC, the Client shall cause to be paid to the Consultant advance payments in foreign currency and in local currency as specified in the SC.  When the SC indicate advance payment, this will be due after provision by the Consultant to the Client of an advance payment security acceptable to the Client in an amount (or amounts) and in a currency (or currencies) specified in the SC.  Such security (i) to remain effective until the advance payment has been fully set off, and (ii) to be in the form set forth in Appendix H hereto, or in such other form as the Client shall have approved in writing. The advance payments will be set off by the Client in equal installments against the statements for the number of months of the Services specified in the SC until said advance payments have been fully set off.

(b)
As soon as practicable and not later than fifteen (15) days after the end of each calendar month during the period of the Services, or after the end of each time intervals otherwise indicated in the SC, the Consultant shall submit to the Client, in duplicate, itemized statements, accompanied by copies of invoices, vouchers and other appropriate supporting materials, of the amounts payable pursuant to Clauses GC 6.3 and GC 6.4 for such month, or any other period indicated in the SC.  Separate statements shall be submitted in respect of amounts payable in foreign currency and in local currency.  Each statement shall distinguish that portion of the total eligible costs which pertains to remuneration from that portion which pertains to reimbursable expenses.

(c)
The Client shall pay the Consultant’s statements within sixty (60) days after the receipt by the Client of such statements with supporting documents.  Only such portion of a statement that is not satisfactorily supported may be withheld from payment.  Should any discrepancy be found to exist between actual payment and costs authorized to be incurred by the Consultant, the Client may add or subtract the difference from any subsequent payments.  Interest at the annual rate specified in the SC shall become payable as from the above due date on any amount due by, but not paid on, such due date.

(d)
The final payment under this Clause shall be made only after the final report and a final statement, identified as such, shall have been submitted by the Consultant and approved as satisfactory by the Client.  The Services shall be deemed completed and finally accepted by the Client and the final report and final statement shall be deemed approved by the Client as satisfactory ninety (90) calendar days after receipt of the final report and final statement by the Client unless the Client, within such ninety (90) day period, gives written notice to the Consultant specifying in detail deficiencies in the Services, the final report or final statement.  The Consultant shall thereupon promptly make any necessary corrections, and thereafter the foregoing process shall be repeated.  Any amount, which the Client has paid or caused to be paid in accordance with this Clause in excess of the amounts actually payable in accordance with the provisions of this Contract, shall be reimbursed by the Consultant to the Client within thirty (30) days after receipt by the Consultant of notice thereof.  Any such claim by the Client for reimbursement must be made within twelve (12) calendar months after receipt by the Client of a final report and a final statement approved by the Client in accordance with the above.

(e)
All payments under this Contract shall be made to the accounts of the Consultant specified in the SC.

(f)
Payments in respect of remuneration or reimbursable expenses, which exceed the cost estimates for these items as set forth in Appendices D and E, may be charged to the respective contingencies provided for foreign and local currencies only if such expenditures were approved by the Client prior to being incurred.

(g) With the exception of the final payment under (d) above, payments do not constitute acceptance of the Services nor relieve the Consultant of any obligations hereunder.


	6.5
Payments to Government Agencies
	If required to make any payments to any governmental agency in connection with implementation of the Services the Consultant shall make such payments only by means of check, or through official bank remittance addressed to the account of the relevant agency.  Where payments to such agency account cannot be made, payments to any employee of such agency, (whether for a permanent, part-time or contractual staff), shall only be made with prior written endorsement of the ADB and the Client and only by check or through official bank remittance addressed to the relevant account of the employee.  In the event that a non-cash payment cannot be effected in a timely manner, cash payment up to $300, or such amount as may be allowed under the relevant laws applicable to the government agency or employee as the case may be, whichever is less, may be made by the Consultant to the government agency or employee against receipt for such payment, provided that such payment is reported to the ADB and the Client within 3 working days after such payment is made and a written explanation of the circumstances that necessitated such payment is submitted by the Consultant to the ADB and the Client.




7.  Fairness and Good Faith

	7.1
Good Faith
	The Parties undertake to act in good faith with respect to each other’s rights under this Contract and to adopt all reasonable measures to ensure the realization of the objectives of this Contract.




8.  Settlement of Disputes

	8.1
General


	The Parties agree that the avoidance or early resolution of disputes is crucial for a smooth execution of the Contract and the success of the assignment.  The Parties shall use their best efforts to settle amicably all disputes arising out of or in connection with this Contract or the interpretation thereof.



	8.2
Dispute Resolution

	The rationale of the amicable dispute settlement procedure is to settle the dispute at the lowest possible responsibility level, bringing the individuals concerned face to face. The settlement procedure consists of the two following steps:

(a)
Level One: the dispute is notified by one Party to the other according to GC Clause 1.6.1, and the Client shall submit a copy of such notice to ADB. The dispute is examined by the Authorized Representatives of the Client and the Consultant.   In case the dispute is not settled within the period after its notification as specified in the SC, the Authorized Representatives shall fill in and sign the relevant section of the Dispute Notification Form attached as Appendix I, and deliver such Form to the Client’s and the Consultant’s officials specified in the SC, responsible for the Level Two of the settlement procedure, with a copy thereof delivered to ADB.
(b)
Level Two: the dispute is examined by the Client’s and the Consultant’s officials specified in the SC.  In case the dispute is not settled within the period after the delivery of the Dispute Notification Form to Level Two as specified in the SC, the Client’s and the Consultant’s officials responsible for Level Two shall fill in and sign the relevant section of the Dispute Notification Form, and Clause GC 8.3 shall apply.



	8.3
Dispute Settlement
	Any dispute or difference arising out of this Contract or in connection therewith which cannot be amicably settled according to Clause GC 8.2 shall be finally settled under the Rules of Arbitration of the International Chamber of Commerce by one or more arbitrators appointed in accordance with the said Rules.  The arbitration shall take place in the location specified in the SC.  The arbitration shall be the English language. The resulting award shall be final and binding on the Parties and shall be in lieu of any other remedy. 



III.  Special Conditions of Contract

(Clauses in brackets { } are optional; all notes should be deleted in final text)

	Number of GC Clause
	Amendments of, and Supplements to, Clauses in the General Conditions of Contract

	{1.1(a)}
	{ the laws of [insert name of country].}

	1.1(c)
	The Client’s Country is [insert name of country].

	1.6
	The addresses are:

Client :



Attention :


Facsimile :


Consultant :


Attention :


Facsimile :



	{1.8}


	{The Lead Partner is [insert name of partner]}

Note: If the Consultant consists of a Joint Venture the name of the entity whose address is specified in Clause SC 1.6 should be inserted here.  If the Consultant consists only of one entity, this Clause SC 1.8 should be deleted from the SC.

	1.9
	The Authorized Representatives are:

For the Client:


For the Consultant:



	1.10
	 The Client warrants [[that the Consultant, the Sub-Consultants and the Personnel shall be exempt from] or [that the Client shall pay on behalf of the Consultant, the Sub-Consultants and the Personnel]or [ that the Client shall reimburse the Consultant, the Sub-Consultants and the Personnel for]]
 any taxes, duties, fees, levies and other impositions imposed, under the laws and regulations of the Client’s Country, on the Consultant, the Sub-Consultants and the Personnel in respect of:

{(a)
any payments whatsoever made to the Consultant, Sub-Consultants and the Personnel, in connection with the carrying out of the Services;

(b)
any equipment, materials and supplies brought into the Client’s Country by the Consultant, Sub-Consultants, or the Personnel for the purpose of carrying out the Services and which, after having been brought into such territories, will be consumed therein or subsequently withdrawn there from by them;

(c)
any equipment imported for the purpose of carrying out the Services and paid for out of funds provided by the Client and which is treated as property of the Client;

(d)
any property brought into the Client’s Country by the Consultant, any Sub-Consultants or the Personnel, or the eligible dependents of such Personnel for their personal use (including automobiles if required) and which will be consumed therein or subsequently be withdrawn therefrom by them upon their respective departure from the Client’s Country, provided that:

(1) the Consultant, Sub-Consultants and Personnel, and their eligible dependents, shall follow the usual customs procedures of the Client’s Country in importing property into the Client’s Country; and
(2) if the Consultant, Sub-Consultants or Personnel, or their eligible dependents, do not withdraw but dispose of any property in the Client’s Country upon which customs duties and taxes have been exempted, the Consultant, Sub-Consultants or Personnel, as the case may be, (i) shall bear such customs duties and taxes in conformity with the regulations of the Client’s Country, or (ii) shall reimburse them to the Client if they were paid by the Client at the time the property in question was brought into the Client’s Country.}
.
Note: For assignments under delegated TA, the Consultant will be given the privileges and immunities, including tax exemption,  provided to consultants under the TA Framework Agreement. The Client shall  ensure that the wording included herein is consistent with the provisions of the TA Framework Agreement relating to tax exemptions of consultants. Appendix G, Part II may be used to provide further elaboration if necessary.


	{2.1}


	{The effectiveness conditions are the following: [insert conditions]}

Note:  List here any conditions of effectiveness of the Contract, e.g., approval of the Contract by the ADB, Client’s approval of Consultant’s proposals for appointment of specified key staff members, effectiveness of ADB TA, receipt by Consultant of advance payment and by Client of advance payment security (see Clause SC 6.4(a)), etc.  If there are no effectiveness conditions, delete this Clause SC 2.1 from the SC.

	2.2
	The time period shall be [insert time period, e.g.: four months].

	2.3
	The time period shall be [insert time period, e.g.: four months].

	2.4
	The time period shall be [insert time period, e.g.: twelve months].

	3.4 (e) (i)
	The number of months shall be [insert number, e.g.: twelve] 



	3.4 (e) (ii)
	The ceiling on Consultants’ liability shall be limited to [insert amount and currency of ceiling, e.g.: one million US$

	3.5


	The risks and the coverage shall be as follows:

(a)
Third Party motor vehicle liability insurance in respect of motor vehicles operated in the Client’s Country by the Consultant or its Personnel or any Sub-Consultants or their Personnel, with a minimum coverage of [insert amount and currency];

(b)
Third Party liability insurance, with a minimum coverage of [insert amount and currency];

(c)
professional liability insurance, with a minimum coverage of [insert amount and currency];

(d)
employer’s liability and workers’ compensation insurance in respect of the Personnel of the Consultant and of any Sub-Consultants, in accordance with the relevant provisions of the Applicable Law, as well as, with respect to such Personnel, any such life, health, accident, travel or other insurance as may be appropriate; and

(e)
insurance against loss of or damage to (i) equipment purchased in whole or in part with funds provided under this Contract, (ii) the Consultant’s property used in the performance of the Services, and (iii) any documents prepared by the Consultant in the performance of the Services.

Note:  Delete what is not applicable.

	{3.7 (c)}


	{The other actions are: [insert actions].}

Note:  If there are no other actions, delete this Clause SC 3.7.


	{4.5}


	{The person designated as resident Technical Assistance manager in Appendix C shall serve in that capacity, as specified in Clause GC 4.5.}

Note:  If there is no such manager, delete this Clause SC 4.5.

	{5.1 and 5.1 (h)}
	Note: For assignments under delegated TA, the consultant will be given the privileges and immunities , as provided to consultants under the TA Framework Agreement and this should be reflected in this provision and, as necessary, in Appendix G, Part II. 

	6.1(b)
	The ceiling in foreign currency or currencies is: [insert amount and currency for each currency]
The ceiling in local currency is: [insert amount and currency]


	{6.2(a)}
	Note:  In order to adjust the remuneration for foreign and/or local inflation, a price adjustment provision should be included here if the contract has duration of more than 18 months or if the foreign or local inflation is expected to exceed 5% per annum.  The adjustment should be made every 12 months after the date of the contract for remuneration in foreign currency and – except if there is very high inflation in the Client’s Country, in which case more frequent adjustments should be provided for – at the same intervals for remuneration in local currency.  Remuneration in foreign currency should be adjusted by using the relevant index for salaries in the country of the respective foreign currency (which normally is the country of the Consultant) and remuneration in local currency by using the corresponding index for the Client’s Country.  A sample provision is provided below for guidance:
{Payments for remuneration made in accordance with Clause GC 6.2(a) in [foreign and/or] [local] currency shall be adjusted as follows:

(a)
Remuneration paid in foreign currency pursuant to the rates set forth in Appendix D shall be adjusted every 12 months (and, the first time, with effect for the remuneration earned in the 13th calendar month after the date of the Contract) by applying the following formula:
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where Rf is the adjusted remuneration, Rfo is the remuneration payable on the basis of the rates set forth in Appendix F for remuneration payable in foreign currency, If is the official index for salaries in the country of the foreign currency for the first month for which the adjustment is supposed to have effect, and Ifo is the official index for salaries in the country of the foreign currency for the month of the date of the Contract.

(b)
Remuneration paid in local currency pursuant to the rates set forth in Appendix E shall be adjusted every [insert number] months (and, for the first time, with effect for the remuneration earned in the [insert number]th calendar month after the date of the Contract) by applying the following formula:
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where Rl is the adjusted remuneration, Rlo is the remuneration payable on the basis of the rates set forth in Appendix E for remuneration payable in local currency, Il is the relevant
 index for salaries in the Client’s Country for the first month for which the adjustment is to have effect and, Ilo is the official index for salaries in the Client’s Country for the month of the date of the Contract.}



	6.2(b)
	Note:  Select the first Clause here below if National Personnel are paid in local currency only; select the second Clause here below if the National Personnel are paid in both foreign and local currencies.
The rates for International Personnel are set forth in Appendix D, and the rates for National Personnel are set forth in Appendix E.

The rates for International Personnel and for the National Personnel to be paid in foreign currency are set forth in Appendix D, and the rates for National Personnel to be paid in local currency are set forth in Appendix E.


	6.2(c)
	The Reimbursable expenses to be paid in foreign currency are set forth in Appendix D, and the Reimbursable expenses to be paid in local currency are set forth in Appendix E.

	6.3
	The foreign currency [currencies] shall be the following:

(i)
[name of foreign currency]
(ii)
[name of foreign currency or currencies]
Note:  Add other foreign currencies, if required.

	6.4(a)
	Note:  The advance payment could be in either the foreign currency, or the local currency, or both; select the correct wording in the Clause here below.

The following provisions shall apply to the advance payment and the advance payment security:

(1)
An advance payment [of [insert amount] in foreign currency] [and of [insert amount] in local currency] shall be made within [insert number] days after the Effective Date.  The advance payment will be set off by the Client in equal installments against the statements for the first [insert number] months of the Services commencing in the ___ month until the advance payment has been fully set off.

(2)
The advance payment security shall be in the amount and in the currency of the [foreign] [local] currency portion of the advance payment.

	{6.4(b)}
	{The Consultant shall submit to the Client itemized statements at time intervals of [insert number of months].}

Note:  Delete this Clause SC 6.4(b) if the Consultant shall have to submit its itemized statements monthly.

	6.4(c)
	The interest rate is: [insert rate].


	6.4(e)
	The accounts are:

for foreign currency: [insert account].
for local currency: [insert account].

	8.2(a)
	Level One:

The period for settling the dispute is [insert period, e.g.: three days]
The Client’s official responsible for Level Two is: 


The Consultant’s official responsible for Level Two is: 



	8.2(b)
	Level Two:

The period for settling the dispute is [insert period, e.g.: three days]


	8.3
	The location is: [insert location].


IV.  Appendices

Appendix A - Description of Services

Note:  This Appendix will include the final Terms of Reference worked out by the Client and the Consultant during technical negotiations, dates for completion of various tasks, place of performance for different tasks, specific tasks to be approved by Client, etc.

Appendix B - Reporting Requirements

Note:  List format, frequency, and contents of reports; persons to receive them; dates of submission; etc.  If no reports are to be submitted, state here “Not applicable.”

Appendix C – Personnel Schedule

Appendix D – Cost Estimates in Foreign Currency

Appendix E – Cost Estimates in Local Currency
Appendix F– Summary of Cost Estimates 
Appendix G -  Part I: Services, Facilities and Equipment to be Provided by the Client
Part II: Applicable Privileges, Immunities and Exemptions of the Consultant

Appendix H – Form of Advance Payment Guarantee
Note:
See Clause GC 6.4(a) and Clause SC 6.4(a). The Client should insert here an acceptable form of an advance payment security.  An example is set forth below.
Appendix I – Dispute Notification Form 
APPENDIX H - FORM OF ADVANCE PAYMENT GUARANTEE
BANK GUARANTEE FOR ADVANCE PAYMENT
_______________________________ [Bank’s Name and Address of Issuing Branch or Office]
Beneficiary:
_____________________________[Name and Address of Client]
Date:  __________________________________
ADVANCE PAYMENT GUARANTEE No.:  _________________

We have been informed that [name of Consulting Firm] (hereinafter called “the Consultants”) has entered into Contract No. [reference number of the contract] dated [insert date] with you, for the provision of [brief description of Services] (hereinafter called “the Contract”).

Furthermore, we understand that, according to the conditions of the Contract, an advance payment in the sum of [amount in figures] ([amount in words])is to be made against an advance payment guarantee.

At the request of the Consultants, we [name of Bank] hereby irrevocably undertake to pay you any sum or sums not exceeding in total an amount of [amount in figures] ([amount in words])
 upon receipt by us of your first demand in writing accompanied by a written statement stating that the Consultants are in breach of their obligation under the Contract because the Consultants have used the advance payment for purposes other than toward providing the Services under the Contract.
It is a condition for any claim and payment under this guarantee to be made that the advance payment referred to above must have been received by the Consultants on their account number _________________ at [name and address of Bank].
The maximum amount of this guarantee shall be progressively reduced by the amount of the advance payment repaid by the Consultants as indicated in copies of your certified statements to such effect which shall be presented to us by the Consultants. This guarantee shall expire, at the latest, upon our receipt of the certified payment certificate issued by  you indicating  that  the 
Consultants have made full repayment of the amount of the advance payment, or on the ___ day of [month] [year] 
 whichever is earlier. Consequently, any demand for payment under this guarantee must be received by us at this office on or before that date.
This guarantee is subject to the Uniform Rules for Demand Guarantees, ICC Publication No. 458.

_____________________________

[signature(s)]

Note:
All italicized text is to assist in preparing this form and shall be deleted from the final product.
Appendix I - Dispute Notification Form

	Dispute N°

	Dispute notified at Level One on: 
 [insert date]
at: 
 [insert time]

	Description of Dispute: 


 (Attach additional sheets if needed)

	Result of discussion at Level One:  resolved           escalated to Level Two           [check the relevant box]

	If resolved, give a brief description of resolution: 


 (Attach additional sheets if needed)

	Sent to Level Two on: 
 [insert date]
at: 
 [insert time]

	Client’s Authorized Representative: 
 [insert name and signature]
Consultant’s Authorized Representative: 
 [insert name and signature]

Date: 
 [insert date]

	

	Dispute notified at Level Two on: 
 [insert date]
at: 
 [insert time]

	Result of discussion at Level Two:  resolved           not resolved                   [check the relevant box]

	If resolved, give a brief description of resolution: 


 (Attach additional sheets if needed)

	Client’s official responsible: 
 [insert name and signature]
Consultants’ official responsible: 
 [insert name and signature]

Date: 
 [insert date]


(	For assignments under delegated TA, the Consultant will be afforded the privileges and immunities, including tax-exempt status, provided to consultants under the TA Framework Agreement.


(  For assignments under delegated TA, it is expected that the Consultant will be afforded the same privileges and immunities, including tax-exempt status, as provided to consultants performing missions for ADB under non-delegated TA.





� Delete as applicable. The description of the action to be taken by the Client in relation to local tax should be consistent with the description given in the Data Sheet for paragraph 3.9 (Taxes) of the Instructions to Consultants. 


� 	The Guarantor shall insert an amount representing the amount of the advance payment and denominated either in the currency(ies) of the advance payment as specified in the Contract, or in a freely convertible currency acceptable to the Client.


� 	Insert the expected expiration date. In the event of an extension of the time for completion of the Contract, the Client would need to request an extension of this guarantee from the Guarantor. Such request must be in writing and must be made prior to the expiration date established in the guarantee. In preparing this guarantee, the Client might consider adding the following text to the form, at the tend of the penultimate paragraph: “The Guarantor agrees to a one-time extension of this guarantee for a period not to exceed [six months][one year], in response to the Client’s written request for such extension, such request to be presented to the Guarantor before the expiry of the guarantee.”
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