
 
 
October 2003 
 
 
President Tadao Chino 
Asian Development Bank 
P.O. Box 789 
0980 Manila 
The Philippines 
 

By Mail and Fax: + 632 636 2648 
 
 
Dear President Chino, 
 

Re: Review of the Asian Development Bank’s Information Disclosure 
Policy  
 
ARTICLE 19, Global Campaign for Free Expression, welcomes the 
Asian Development Bank’s (ADB) decision to review its Policy on 
Confidentiality and Disclosure of Information (Disclosure Policy) and its 
commitment to improved transparency. The Disclosure Policy, together 
with the Information Policy and Strategy (Information Strategy), 
constitute the key texts currently informing the ADB’s disclosure 
practices. While they are important in promoting greater openness at the 
Bank, both the Disclosure Policy and the Information Strategy currently 
lack many of the elements necessary to ensure the full exercise of the 
public’s right to know in accordance with international standards. We 
very much hope that this review will rectify these problems. 
 
In this letter, we address a number of specific concerns with the existing 
Policy documents that could be addressed by an updated disclosure 
regime. In our view, significant changes should be incorporated which 
transform the system from an essentially internal, discretionary regime to 
one that provides for clear tests for disclosure along with the right to 
appeal any refusal to disclose to an independent appeals body. To do this, 
amendments need to be made to the system of exceptions (referred to in 
the Disclosure Policy as “concerns and constraints”), and explicit process 
guarantees and provision for an independent review mechanism need to 
be added to the Policy. We are also of the view that a number of other 
changes would strengthen the disclosure regime. 

 



International Standards 
Under international law, everyone has the right freedom of expression 
and information,1 including the right to access information held by public 
authorities. In his 1998 Annual Report, the UN Special Rapporteur on 
Freedom of Opinion and Expression declared that freedom of 
information includes the right to access information held by public 
bodies: “[T]he right to seek, receive and impart information imposes a 
positive obligation on States to ensure access to information, particularly 
with regard to information held by Government in all types of storage 
and retrieval systems…”.2 The OAS Special Rapporteur on Freedom of 
Expression has also affirmed the fundamental nature of access to 
information held by public bodies.3 
 
These statements by the Special Rapporteurs, as well as many other 
authoritative statements on the right to information, are directed to States. 
However, ARTICLE 19 is of the view that these international human 
rights obligations are also binding on inter-governmental bodies such as 
the ADB. In our view, States’ universal legal obligations apply to bodies 
they create collectively, just as they apply to bodies they create on their 
own, such as national public bodies. Furthermore, if this were not the 
case, States could effectively avoid their obligations by creating inter-
governmental bodies and allocating responsibilities to them, a situation 
which is clearly untenable. It cannot be the case that inter-governmental 
bodies are allowed to breach human rights rules of universal application. 
Regardless of the formal legal position, the overwhelming rationale for 
access to information held by national public bodies applies equally to 
intergovernmental organisations, including international financial 
institutions. As the World Bank has recognised in relation to its 
activities: “Transparency and accountability are crucial for promoting 
good governance and are essential for drawing more stakeholders and 
supporters in the development process.”4 
 
ARTICLE 19 has published a standard setting work, The Public’s Right 
to Know: Principles on Freedom of Information Legislation (ARTICLE 

                                                 
1 This right is guaranteed in Article 19 of the Universal Declaration of Human Rights, 
UN General Assembly Resolution 217A(III), 10 December 1948, widely viewed as 
legally binding as customary international law. It is also guaranteed at Article 19 of the 
International Covenant on Civil and Political Rights, adopted and opened for signature, 
ratification and accession by UN General Assembly Resolution 2200A (XXI), 16 
December 1966, entered into force 3 January 1976. 
2 Report of the Special Rapporteur, Promotion and protection of the right to freedom of 
opinion and expression, UN Doc. E/CN.4/1998/40, 28 January 1998, para. 14. His 
views were welcomed by the UN Commission on Human Rights. Resolution 1998/42, 
17 April 1998, para. 2.  
3 Annual Report of the Inter-American Commission on Human Rights 1999, Volume 
III, Report of the Office of the Special Rapporteur for Freedom of Expression, 13 April 
2000, OEA/Ser.L/V/II.106, Doc. 3 rev., Chapter II.3. 
4 See: http://www1.worldbank.org/operations/disclosure/.  
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19 Principles),5 a copy of which is enclosed. These standards, which 
explicitly state that they are applicable to both national governments and 
inter-governmental bodies, have been endorsed by both the UN Special 
Rapporteur6 and the OAS Special Rapporteur,7 among others. We hope 
that they may be of use to the ADB in the process of preparing a new 
Disclosure Policy and Information Strategy. 

Exceptions to Disclosure  
The Disclosure Policy establishes a general presumption in favour of 
disclosure and then identifies a number of legal and practical constraints 
which should be balanced against this presumption.8 This is, in itself, 
unobjectionable and is consistent with the approach advocated in the 
ARTICLE 19 Principles. However, the system of exceptions provided for 
in the Disclosure Policy fails to conform to the standards established 
under international law, whereby a refusal to disclose information is 
legitimate only where the refusing body can show that the following 
conditions are met: 

1) the information relates to a legitimate aim listed in the law/policy; 
2) the disclosure threatens harm to that aim; and 
3) the harm to the aim is greater than the public interest in having 

the information disclosed.9 
 
Indeed, as currently drafted, the system of exceptions in the Disclosure 
Policy not only defers to claims of secrecy by other parties in many 
instances but is also highly discretionary, failing to provide for clear tests 
for disclosure that might be able to be reviewed by an appeals body. 
 
Most of the constraints listed in the Disclosure Policy do serve legitimate 
aims – including maintaining good relations with member countries and 
protecting personal information. However, some of the constraints 
identified in the Policy do not serve legitimate aims. For example, the 
Policy lists the cost associated with the disclosure of information as a 
ground for refusing disclosure. This is not found in national laws where 
this concern is instead dealt with by allowing for greater time to respond 
to complex, expensive requests and through a system of fees that allows 
the public body to recoup its costs. We recommend, therefore, that this 
ground for refusing information be removed from the Policy. 
 
Furthermore, for many constraints, there is no requirement that disclosure 
cause harm before information may be withheld, meaning that the system 
of constraints is effectively either seriously over-inclusive or highly 

                                                 
5 (London: June 1999). 
6 Report of the Special Rapporteur, Promotion and protection of the right to freedom of 
opinion and expression, UN Doc. E/CN.4/2000/63, 18 January 2000, para. 43. 
7 Note 3, under Freedom of Information. 
8 See Disclosure Policy, pp. 6-7. 
9 ARTICLE 19 Principles, note 5, Principle 4. 

 



discretionary. Constraints falling into this category include those relating 
to internal negotiation positions and committee deliberations and policy 
dialogue on critical matters. 
 
Importantly, information provided to the Bank on a confidential basis 
may not be released without the prior consent of the party that provided 
the information. The Disclosure Policy also states: “In other cases, 
maintenance of confidentiality is simply good business practice to ensure 
the continuous flow of information from the provider, which may be a 
government, co financer or private party.”10 While we understand that the 
in some cases the ADB may need to refuse disclosure to maintain good 
relations with its member countries and private parties, we do not accept 
that this requires the Bank in every case simply to accept a member’s 
designation of information as secret, a practice which fundamentally 
undermines the very purpose of presumed disclosure. Instead, the Bank 
should use its influence to negotiate clear and open criteria for labelling 
information as confidential and should then apply those criteria when 
deciding whether or not to disclose documents. Member countries should 
then have a right to raise substantive concerns about the potential harm of 
disclosure, which could then be reviewed by an appropriate authority.  
 
The Disclosure Policy does include a limited form of public interest 
override to the effect that, “to the extent possible, the Bank will not 
permit information relevant to a significant allegation of criminal 
behavior or unethical conduct including conflict of interest to remain 
classified as ‘Confidential’ or ‘For Official Use Only’.” However, the 
caveat of “to the extent possible” is much weaker than a straight 
balancing test, which would require disclosure where the public interest 
in disclosure of the allegations outweighed the secrecy interest the 
information would have to be disclosed. In effect, this qualification 
means that the matter is left to the discretion first of staff and then of 
management where reconsideration of a refusal to disclose is requested. 
 
We also note that the possible override is only engaged in the context of 
allegations of criminal or unethical conduct. Other matters of significant 
public interest include threats to public health or to the environment. 
Consideration should be given to expanding the scope of the public 
interest override. 
 
The Disclosure Policy proposes a system for classifying documents as 
“Confidential”, “For Official Use Only” or “Unclassified.” Under the 
system envisaged above, it should be clear that classification of a 
document into one or another of these categories should only be done 
where the document meets the conditions of the three-part test. 
Furthermore, in light of a request for information, the ADB should 
reconsider whether, at that time, the information still meets the three-part 
                                                 
10 Disclosure Policy, p.6, para. (i) of “Constraints”. 

 



test regardless of any classification it may have. In other words, 
classification should serve only as an indication of the possible secret 
nature of a document and not as an independent grounds for refusing 
access. 
 
The drafting of clear and open criteria for labelling information as 
confidential, in accordance with the three-part test outlined above, would 
not only serve the interests of openness. It would assist staff in 
implementing the Disclosure Policy and it would also create a greater 
public understanding of the Bank’s functions than the current, highly 
discretionary and opaque system.  
 
Finally, the Disclosure Policy currently provides that information 
provided prior to its adoption “will be properly protected and not 
disclosed without appropriate consent or authorization.”11 This type of 
“grand fathering clause” cannot be justified and significantly and 
unnecessarily limits the scope of application of the Policy. We urge that 
it not be part of the new policy being developed. Instead, all information 
held by the ADB should be subject to disclosure, limited only by the list 
of specified exceptions. 

Process Guarantees 
The current Draft Policy does not provide any process guarantees. In 
practice, implementation of the right to know requires clear process 
guarantees, including requirements of timely decision-making and that 
refusals be accompanied by substantive written reasons. The former is 
necessary to prevent undue delay in the provision or refusal of 
information. Written reasons for a refusal are necessary not only for any 
appeal, but also because requesters have a right to know why their 
requests have been refused. In particular, if information is withheld, 
either in whole or in part, it should be clear to external stakeholders 
exactly what is not being disclosed and why. The Bank should also 
consider a requirement that the public be informed of the existence of a 
document requested, even if its disclosure is prohibited by the specified 
confidentiality requirements, outside of those rare cases where even 
acknowledgement of the existence of the document may cause harm to a 
legitimate secrecy interest. 
 
These process guarantees are provided for in almost all national access to 
information laws, as well as some policies adopted by inter-governmental 
organisations, such as the UNDP’s Public Information Disclosure Policy. 
The latter requires requests to be responded to within 30 business days 
and denials to be accompanied by written reasons.12 

                                                 
11 Ibid., p.8. 
12 Public Information Disclosure Policy, UNDP, 1997, para. 19. 

 



Independent Review Mechanism 
Any disclosure system is ultimately discretionary unless requesters have 
a right to appeal any refusal to disclose information to an independent 
body. Such a right of appeal is crucial to the success and credibility of a 
disclosure system because, in the absence of a review body, there is no 
independent check on whether a refusal to disclose information is in 
accordance with the applicable law or policy. 
 
This is recognised in practically all national laws on access to 
information, which often provide for an appeal to an independent 
administrative tribunal or ombudsman, and then to the courts. 
Significantly, it has also been accepted by UNDP in its Public 
Information Disclosure Policy, which provides for the establishment of 
an Oversight Panel for appeals, consisting of three UNDP professional 
staff members and two members from the non-profit sector.13 
 
The ADB’s Disclosure Policy does not provide for an independent 
review mechanism, beyond the possibility of having a request that has 
been refused reconsidered by management in the case of information 
possibly related to criminal or ethical conduct. This is clearly not an 
adequate oversight mechanism both because of its very limited scope and 
because it is not independent. 

Purpose of Disclosure Policy 
According to the Information Strategy document, the “Bank’s 
information policy is to support its strategic agenda and objectives.”14 In 
1994, according to the Information Strategy document, the Bank believed 
that it needed an information policy due to a low level of awareness 
about its activities, particularly in developed member countries. 
Furthermore, while the Bank “generates a great deal of information” it 
perceived itself to be delivering little by way of message.15 The 
Information Strategy constitutes part of the implementation of the overall 
information policy, and the Disclosure Policy is an element of the 
Information Strategy. The latter states: “The strategy will be based on the 
messages the Bank intends to convey, the target audiences, and the 
modes of delivery it deems relevant to use.”16 The target audiences 
identified by the policy include the media, governments, special interest 
groups such as NGO’s, politicians, business and academia.  
 
We note that neither the public’s right to information nor the value of 
transparency to good governance are explicitly mentioned as a purpose of 
the bank’s information policy. Indeed, the current information policy 
appears to set out strategies for managing the flow of information and 
                                                 
13 Public Information Disclosure Policy, UNDP, 1997, paras. 20-23. 
14 Information Strategy, p.7. 
15 Ibid., p. 5. 
16 Ibid., p. 9. 

 



messages in a manner more consistent with public relations campaigning 
than with promoting transparency and access to information. The 
public’s right to know, and the idea of enhancing access to Bank-held 
information, should be at the heart of the new policy, rather than the 
Bank’s desire to manage its image and the messages it conveys. 
 
The Information Strategy document does state that one of the principles 
meant to guide the Bank when undertaking its information activities is 
the fulfilment of legal and moral obligations for public accountability.17 
Instead of serving as a guiding principle or objective, we would 
recommend that this be posited as the leading purpose in the new 
disclosure policy.  

Costs 
The current Disclosure Policy is inconsistent regarding the issue of costs. 
On the one hand, it states that the cost of disclosing information to the 
public should be taken into account as a factor in favour of denying 
disclosure. On the other hand, the Policy also declares that, “the user 
should pay the costs of providing documents requested.”18 Keeping in 
mind the average income level in many of the Bank’s member countries, 
we believe that the Bank should develop a subsidized or graded cost 
system whereby, for example, requests from individuals, NGO’s and 
educational institutions be subsidised. If necessary, to offset the 
additional costs this will create, corporations and other private 
institutions might be required to pay the full cost of information 
disclosure. 

Whistleblower Protection 
The staff of international institutions, private sector organizations and 
government civil servants sometimes have access to information which 
may expose official wrongdoing, potentially of a very serious nature, but 
they are afraid to release it because they may face legal or employment-
related sanctions for doing so. It is increasingly being recognized, in both 
the private and public sectors, that protection for individuals who release 
such information – sometimes referred to as whistleblowers – is crucial 
to the exposure of wrongdoing and protecting the public interest. The 
ADB’s Disclosure Policy does not provide protection for whistleblowers. 

Recommendations 
In our view, proper transparency requires the Asian Development Bank, 
like national public authorities and, increasingly, intergovernmental 
organizations, to accept the public’s right to know as reflected in an 
effective and enforceable disclosure system that meets international 
standards on freedom of information. The present, essentially 

                                                 
17 Ibid. para. (i), p. 7. 
18 Disclosure Policy, p.14. 

 



 

discretionary system of disclosure based on vague categories of 
constraints should be replaced with a system which effectively 
guarantees the right to access information held by the Bank, subject only 
to the regime of exceptions. We recommend, in particular, that the new 
policy: 
• provide for a narrow list of legitimate aims and allow information to 

be withheld only where disclosure would threaten to harm those aims, 
subject to a public interest override; 

• include strict timelines for the disclosure of information and a 
requirement that any refusals be accompanied by substantive written 
reasons; 

• establish an independent body to review refusals by the Bank to 
disclose information; 

• reflect a change of purpose from one of managing the image of the 
Bank through the control of messages to that of providing an 
effective guarantee for the right to know; 

• provide for a rationalised system of costs that does not unduly deter 
access; and 

• provide whistleblower protection for Bank staff who disclose 
protected information, provided the disclosure was made in the 
reasonable belief that it disclosed wrongdoing and that it was made in 
good faith. 

 
We recognize the challenges that arise in drafting an improved 
information disclosure policy and we look forward to participating in the 
ongoing consultation process. We would be happy to provide further 
elaboration of the analysis and recommendations contained herein and 
we are also available to assist the Bank in redrafting and improving its 
Disclosure Policy.  
 
Yours truly, 
 

 
Toby Mendel 
Law Programme Director 
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