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India’s Anticorruption
Strategy

VIJAY K. SHUNGLU

his paper gves albrief historica perspective o corup
tion in India describes the admnistrative apparatus
fa dealing wth corruption, dscusses the limtations of
the ongoi ng debate on corruption, and nakes a few

suggest i ons.

HISTORICAL PERSPECTIVE

Gover nnent corruption has | ong been recogni zed as a fact
o life. The extent of corruption has often been debated, its
exi stence al ways acknow edged. Enpires and rul ers took
various i ngeni ous neasures to contain corruption. Gdifi-
cation coomenced in 1860 wth the Indian Penal Gode,
defining corruption as acceptance by pudl i c servants of any
gratification, other than lega remneration, in exchange
fo andficdd at. Rbicsavatsindueddl dficdds (in
cludi ng those i n the Def ence Forces) enpl oyed by the Sate,
aher than dected dfficia s, such as ninisters.

Ater i ndependence, the Belhi Speciad Rdice Estalish
nent Act of 1946 was anended i n 1952 and 1964 to enl arge
its scope. Pursuant to the recommendati ons of the
Sant hanam Gormittee on Prevention of Gorruption, the
Central Mgilance Gnmssion was constituted by a reso-
[ution of Gvernnent in 1964. Miny of the steps taken up
to 1988 were consol idated in the Rrevention of Qrruption
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14 COMBATING CORRUPTION IN ASIAN AND PACIFIC ECONOMIES

Act of 1988, which expanded the definition of “public ser-
vant” to include elected pubic officias and neners of
thelegdaue

ADMINISTRATIVE APPARATUS FOR DEALING WITH CORRUPTION

The Gentra Buareau of Investigation, aspecid padice estab
lishnent, and equal inrank and status to the top echel ons
o thecivil service, ingqures, investigaes, and prosecues
cases of coruption. In the provinces, simlar bodes ds-
charge the sane function vis-a-vis provincia gover nnent
dfidds

Rblic servants nowinclude nat only dl oficias d-
rectly enpl oyed by governnent (central or provincia), but
asodl those enpl oyed by publ i c sector enterprises, includ
ing banks, the Gantral Bank (Reserve Bank of India), and
i nsurance conpani es. Thus, all governnent enpl oyees are
covered by the Gentral Bureau of Investigation or the con
cerned provincia police estadl i shnent.

The CGentral M gil ance Gnmissi on and the Sate M gi -
| ance Gonmissi ons advi se governnents on the fol | ow ng:

o conplaints about corruption and action to be taken;

e gravity of transgression and sufficiency of evi dence
for prosecution or departnental action;, and

o sutability of officials to hod postsgarticuarly
sensitive ones—at the highest leve .

A conprehensive legal framework thus deals wth
coruption by all public servants. The Prevertion of Q-
ruption Act also emad es the constitution of specia courts
of lawfor the expedi tious disposal of corruption cases.
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LIMITATIONS OF THE PRESENT SYSTEM

How successful has thi s systembeen in contai ni ng corrup-
tion? Annual Reports of the Gentral M gil ance Gonmassi on
point to the continuous increase in the nunber of com
plaints, cases received and disposed of, and cases were
Gvernnent sought its advice. The 1998 Qorruption Per-
ceptions Index conpiled by Transparency International
ranks Dennark at the top, wth the least anount of cor-
ruption, and Inda at nunber 66, wth a score of 29. D&
spite its conprehensive | egal franework and admini stra-
tive nachinery, Indiastill ranks as one of the nest corrupt
countries inthe world. CGentral Mgilance Gnmissi on sta
tistics aso suggest an increase rather than a decline in
corruption.

The reasons for Indias poor ranking are the fa | owng:

e Qrruption has an added di nensi on: participation
by pudlic servats, nenbers of legislature, mnis-
ters, locd goverment officids, and so on

e The Gantral Bureau of Investigationis under the con
tro of the admnistrationandis therefore unabdl e to
act i ndependent|y.

» BEven where prosecution or action i s reconmended,
gover nnents can and do del ay action.

 The Gentral Mgilance Gmimssion's role is nerely
advi sory, and governnents can protect officias sim
ply by ignoring the conmnssi on' s advi ce.

The centra Governnent has tried to address these is-
sues. In 19%, the Lok FAl BIl was drafted to dea naore
effectively wth corruption in high places. Ufortunatey,
it has yet to be discussed by Parlianent due to frequent
changes in Gvernnent and frequent el ections. It is worth
noting that nost provi nces—Andhra Pradesh, Madhya
Pradesh, Miharashtra, Karnataka, Hryana, Gjarat, and
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Ry ast han-have passed simlar |aws. Hected public offi-
cia s inthe provinces have been governed by a specia |aw
for a least 10 years, yet the success in prosecuti ng and con
vi cting themhas been extraordinarily neager. This has | ed
at least one agency to lanent that it nay as well be wound
up since governnents sel domheed its advice and often
protect the corrupt. The debate on governnent corruption
continues, since the franework inthe provinces is ineffec-
tive and no franework exi sts in the Gover nnent .

In 1998, the Governnent decided to appoint a new
central vigilance conmissi oner under a new ordi nance t hat
gave the officia nore power by providing for a nul ti-nem
ber conmission, assigning the selection of neners to a
bi parti san nechanism and placing the Gentral Bureau of
Investigation under its admnistrative contro. However,
the ord nance has had a particu arly unl ucky history. It was
not endorsed by Parlianent. Wen the Governnent nade
asecond attenpt to pass the bill, RParlianent againignored
it. Parlianent was dissoved, eections are being held, and
it is hopedthat the newGvernnent and the newy consti -
tuted Lok Sabha (House of the Reople) will address the bill.
Thereis alack of paitica consensus onthe natwre and ex-
tent to which arrangenents to deal wth corruption nust
be st rengt hened.

SUGGESTIONS FOR CHANGE

Wile the debates continue on howto deal wth el ected
pudlic officia s and howto strengthen the exi sting necha
nism it is possible to nake a few suggestions for change
wthin the existing franework and to rai se a nore funda-
nental issue.

Frst, dl pidic servats, indudng the judciay, the
Defence Forces, and public sector enpl oyees should be
governed by the Gnduct Rules, which require all public
oficiads tofilewththeir admnistrative heads an Anual
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Return of Mveabl e and | nmoveabl e Property. The Pre-
vention of Qorruption Act also defines as corruption
owership of assets that are disproportionate to known
sources of incone. In other words, corruption need not be
proved by establishing a specific act, but nerely by show
ingthat apidic officid’s assets ared sproportioetetohis
o her legitinate sources of incone. Unfortunately, inves-
tigative agencies have nade little use of these provisions
even t hough owner shi p of di sproportionate assets by nany
apudlicofficia is common know edge. Judicia pronounce-
nents have been conservative, requiring a high standard
of proof, which has worked to the advantage of the cor-
rupt. In conclusion, even though it is not easy to secure
covictions, it is possible to nake greater use of these
provi si ons.

Second, it nust be recognized that a great nuner of
corupt practices are cases of “wite-cdlar coruption” The
stereotyped poorly paid officia accepting a few hundred
rupees for supplying a set of public docunents needs to be
gven p. It is nat that such officads no loger exist, bu
that they shoud not be the core issue. Gven the fact that
governnents have limted resources, their fight against
corruption should focus on highly paid powerful public
servants, who cost the exchequer dearly. For instance,
during the construction of a sewerage systemin a newy
devel oped urban area, sone | owlevel officias were pun-
ished for accepting illegd gatification fromthe contrac-
tor. The contractor had been benefited i nmensely by the
athorities specificationthat the nainseveragelinebelad
a adepth of 1 minstead of 2. Such undue favor, in wich
very large suns of noney hinge on a singl e technical issue,
leads to coruption on a higner scde. The pdice staff in
charge of the existing anti corrupti on nachi nery fail to com
prehend and are unabl e to cope wth this kind of corrupti on.

The field of corruption has becone so vast and com
plex that amitidiscipinary investigationisrequred The
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absence of expertise del ays cases and results in nany un
successful prosecutions. In other words, wite-cdlar cor-
ruption requires techni cal understanding, nui tidisciplinary
investigation, and systenatic prosecution. The staff of the
Cntra Bureau of Investigation has to be ml tidisciplinary
and shoul d resort to hiring experts on a short-termbasi s
fromthe open narket.

To ensure econony and efficiency in public expend -
ture, a nunber of agencies review and audit gover nnent
and pubic enterprise transactions. Their reparts contain a
great ded of nateria that coldadinvestigators in expos-
ing nany a corrupt transaction.

Lord Acton fanousl y sai d, “Power corrupts and abso-
lute pover corrupts absol utely.” Gorruption cannot be
fought by passing nore | ans and i ncreasi ng contral s, which
only serve to increase governnent power at the expense of
the comrmon nan. Lesseni ng governnent regul ati on and
control, del egating decision naki ng, anong other things,
are likdy to have a nore sa utary effect on reduci ng cor-
ruption than continuing a systemthat fosters corruption
and then attenpting to cl ean the Aegean S abl es.



Corruption in Papua
New Guinea

PAUL BENGO

orruption is a problemfor both devel oping and est ab-

lished denocracies, as it undermines confidence in
denocratic governnents, fosters crimnality, wastes pub-
lic resources, slows economc devel opnent, and distorts
trace

Bribery, corruption, and misconduct chal | enge nany
devel opi ng and devel oped countries, which now experi -
ence a general decline in confidence, fueed by vell-pudi-
cized scandals. There is a growng tensi on between tradi -
tiond vauesadtherdes pudic officias play inanodern
resul t s-based publ i ¢ nanagenent envi r onnent .

Responses have varied and include canpaigns to
“clean up’ pudic life, reviewthe rues and regu ations
auying to pblic officids, redefine pidic service “vd -
ues,” and formil ate new codes of conduct.

AN OVERVIEW OF CORRUPTION

I n Papua New Gui nea (PNG, corruption is fast beconing
endemc and threatens to becone systemic in public and
private sector operations. Enpirica evi dence suggests t hat
bribery, back-roomdeals, excessive payoffs, and wde-
spread theft are ranpant and threaten to cripple invest-
nent. However, while PNGrecogni zes the causes, conse-
quences, scope, and cure of corruption, it lacks the techn -
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cd adfinancia resources adtheinstitutional capacity to
conbat it. V& therefore bring no s utions to this work-
shop, but an apped for the support of the internationa
conmuni ty in our endeavor to establish an anticorruption
instituion

Qxruption has existed for thousands of years but has
ony recently attracted increasing attention. Dpes the at-
tention reflect an increasing anareness or an increasi ng
scope of the pradem o isit that corruption has increased
inrecent decades?

There is “denand” (by the public) for corrupt acts and
there is “supply” (by pudic officials). Anong the naj or
factors affecting the “denand’ side are (i) regu ations ad
akhorizations, (ii) certancharacteristics o the tax system
(iii) certain spend ng deci sions and (iv) provision of goods
and services a bel ownarket prices. Oh the other hand,
anong the factors affecting the “supply” side of corrup-
tionae (i) theboreacraictradtior (ii) thelevd o pdic
sector vages; (iii) the perdty systens; (iv) imstituiond
cotrds; (v) transparency of rues, |aws, and processes;, ad
(vi) exanpl es set by the | eadership.

A present, there are no known devel oped i ndexes to
neasure corruption. Nevertheless, it is possibleto neasure
perceptions of corruption. In PNG corruption is evident
inthe national planning and budgetary processes, were
resources are dlocated dog pditica, regod, o ethnic
indiretions and afiliatioms.

In resource sectors such as forestry, coffee, and copora,
evi dence of nal practices such as transfer pricing, grant fa
cilitation, ad rebate paynents has increased in the |ast
decade. Hnancial nisappropriation in tendering, contract
approval , and procurenent of goods and services is gradu-
al |y beconing nore w despread i n the construction sector
and naj or resource devel opnent proj ects.

Mdi areports of paiticians and pudlic servants abus-
ing their positions for persona financia ga n have becone
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conmon. BEhraged by public official s’ continuing unethi cal
behavi or, thepudicis usingits vace and vates toforce the
Gverment to act. In the last mationdl dections, for in
stance, candi dates canpai gning agai nst corruption won.
Sill, nchisleft tobe done by the Gvernnent infighting
corruption.

The country faces (i) uncertannorng incorporate in
stitutions, (ii) underdevel oped contrd nechanisns, and (iii)
apoorly paidcivil service—€ enents that have aggravat ed
unet hical tendencies. Gonmon practices—giving gifts to
enpl oyers, superiors, and other influential people for ex-
anpl e—are inherently ininncal to procedures such as for-
nal tendering. Qxruption has danaged the public pro-
curenent process, reduced confi dence i n Gover nnent, and
sl ackened conpetition for Governnent contracts, render-
ing public procurenent |ess economical .

PNG s econonmic and denocratic devel opnent de-
pends on naintaining high ethica standards in Gvern
nent. However, these standards are being threatened partly
because t he newnanagerial thinki ng val ues effici ency and
results nore than traditional admnistrative qualities such
as certanty, predictablity, eqaity of treatnent, ad pro-
cedrd regdaity. INGis a risk because of its histarica
situation, because it depends on foreign inputs of cepita
and knowhow and because it is actively pursui ng economc
inegyaion Foregninerests aeinaraceto estadish eco
nom c bri dgeheads in AING s donesti ¢ narkets. The conta-
gono carykionis spreadngindl drections.

COPING MECHANISM

Howis PNGfighting corruption? Parlianent is consider-
ingacostituiona bl that seeks to estadish an i ndepen
dent conmission to fight corruption. The Governnent re-
cently established the National Governnent Gontracts Re-
view Gnmittee in response to serious allegations of cor-
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rupt practices in anarding of contracts whereby the Sate
and nany of its statutory and corporate institutions had
been coomtted to pay huge suns of noney for goods, ser-
vi ces, and works.

Laws are not enough. An appropriate | egal franework
isjust one of the nany el enents PNG needs to naintain
public and private ethica standards. A so necessary are (i)
genuine paitica support, (ii) accountability nechani sns
foo Guverment activities, (iii) codes of conduct, (iv) so
cidization nechanisns, (v) public service conditions, (vi)
anethics coord mating body, ad (vii) anactivecivil society.

Qorruption i s a conpl ex and pervasi ve phenonenon.
It threatens denocratic public institutions by permtting
i nproper influence on the use of public resources and
poner, and by undermning leg tinate activities of the Sate.

The international community i s becomng nore aware
of the fact that sound governance plays an inportant role
incontating corruption. ANGneeds the input of theinter-
national community in order to draw up anticorruption
neasures and set up corruption-preventi on nechani sns.
It dsoneeds (i) strict lawvenfarcenant, (ii) investigation,
(iti) cotrd neasures and sanctions, and (iv) preventive
appr oaches such as financial and nanagenent control s and
tranng

Transparency International pronotes noves to in-
crease admnistrative transparency in PNG including the
folowng

e Wigepwlicdficidstodeclarefinacid and other
interests inconpati ble wth public duty.

* Sreanhine excessive or irrelevant regu ation

o Target highrisk areas of governnent activity.

» Esure nore effective financial and banki ng regul a
tin
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Thi s appr oach—ooki ng beyond i ndi vi dual corrupt
transactions to the conditions that alowcorruption to de-
vel op+epresents a ngor policy shift. The fight agai nst
corruption requires reforns not only in crimna |awand
the justice system but asoinpudic adnnistration, regu
| atory nanagenent, and finance (for exanpl e, conpetition
paicy ad tax paicy).

Riblic servants in ANG and el sewhere operate in a
changing world. The nanel ess, facel ess pudlic servat is
becommng a relic of the past. Geater transparency in gov-
ernmnent operations due to pudlic access to officiad infor-
nation, coupled wththe efforts of anincreasingy zea ous
nedi a and wel | -organi zed i nterest groups, neans that pub-
lic servants today work in a virtua “fishbow.” Their ac-
tions are nore visibl e and publicized as are their nistakes
and misdeneanors. They face higher public expectations
o the quity of piblic services ad their capacity to de-
liver them This pressure is driven partly by governnents’
omn attenpts to pudlicize standards of public sector be-
haviar. If these standards are nat net, the resut is pldic
dssaisfaction

Rubl i ¢ nanagenent reformhas changed the internal
envi ronnent in whi ch PNG public servants operate. Indi-
vidual statutory bodies now enjoy substantial autonony,
defining their oan “corporate culture,” standards, and
vays of operating, and giving riseto concerns that systens
of “professiond socidizatio’—theind cationof pudic ser-
vice val ues across the public sector—are breaki ng down.
The breakdown i s conpounded by nore recruitnent from
the private sectar. The dd-style pidic service cutue o
ethos is dsappearing In any case, tradtiond pudic ser-
vi ce val ues nay need to be anended as the country noves
anay froman enphasi s on strict conpliance wth rul es and
procedures, toward consi derations such as “effici ency ad
effectiveness,” “va ue far naney,” “service to the citizen,”
and “equal opportunities.”
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| ncreased devol ution of authority and nore discretion
for public sector nanagers alow nore opportunities for
“irreguar behavior.” But irregu ar behavior nay not be bad;
it nay reflect innovation rather than misconduct. None-
thel ess, sone public officials are sinply confused about
howto operate, especialy were detailed regu ations and
rul es have been reduced and nanagenent i nf ornation sys-
tens and accountabi ity structures have not kept pace wth
deval uti on.

PNGis acountry driven by the “newnanagerial i sm”
Rbic oficids, especidly those inthe staauay agenci es,
are encouraged to emul ate private sector ways of doing
busi ness. Wat mght be seen as msconduct in the public
sector coud be vieved as initiaive in the private sector.
For exanple, offering hospitaity o gftsis curetly ds-
approved of inthe public sector but is nornal practice in
the private sector. Thi s rai ses questions as to wether pub-
lic sectar nanagers should be given free rein to operate
liketheir private sectar couterparts, especidly in conpeti-
tive environnents.

Riblic servants in PNGare increasingy involved in
possi by ri sky conmerci al operations such as contract nan
agenent and nanagenent of privatization processes. Sone
of these operations invave contracts wth forei gn-based
o noltinational enterprises that play by or expect dffer-
ent rues of the gane. Mre direct contact wth public
noney coupl ed wth | ess mcro control over its use has | ed
togede tenpation for carytion o coflict of interest.
For exanple, despite rdatively high standards in the na
tiod pdic service thereis dlegtion after dlegion o
nepoti smin appoi ntnents and awards of contracts.

The rel ationship between public servants and mni s-
tersis asoevdving The concept of “mnisterid responsi-
bility’” is changing, wth public servants being nore vis-
ibly responsibe for certaingperations, especidly operations
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carried out by “arms length’ agenci es. Mnisters nay now
be di stanci ng thensel ves fromresponsibility for the actions
o their officids, and passing the buck to public servats,
sone of whomare nowdirectly answerabl e to Parlianent.
Inthis sense, the concept of accountability through nmnis-
terstoRarlianent is changng, and traditional accountabi |-
ity relationships are becommng bl urred

The rel ati onshi p between public servants and citi zens
isasointrasition. The concept of “loydty to the deno
craticaly el ected mnister” is changed wen publ i c servants
are aso askedto drectly serve another boss, “the citizen”
Rubl i c servants are i ncreasi ngly expected to use di scretion
inday-to-day dedlings wth citizens, wichin practice of-
ten anount s to havi ng to bal ance (or even define) the “pub-
licinerest” against taxpayers inerests ad against the in
terests of indvidd diets.

Qher pressures fromthe external envi ronnent i npact
on the conduct of public servants. For exanpl e, gl obaliza
tion has increased contact between pudic dfficias in df-
ferent admnistrations wth potentialy dfferent behavi ord
and ethical standards. It is unclear wether such pressure
isleading officials to agree on the | onest conmon denon-
nator, or wether it is inproving standards. In any case,
for the gobal pdicy enviromnent to function, pudic offi-
cids ad their international counterparts nust trust each
other and bui I d that trust on shared franevorks—er at | east
an under st andi ng—ef what i s acceptabl e behavi or.

Behaviard standards inthe pubic sectar aso reflect
changing societal norns. For exanpl e, neasures agai nst
sexual harassnent and raci smnow appear in codes of con-
duct or pudic service va ue statenents. Inthe private sec-
tor, as wel, nost of our business institutions now offer
courses on ethics, and nany conpani es include ethica is-
sues inmssion statenents and/or run conpl ex ethics train
i ng prograns.
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CONCLUSION

Wi le corruption continues to ravage our societies, it can
be curtailed. The consequences of not joining a concerted
effort to conbat corruption wll be severe. The work done
before and after this workshop wil hel p both international
devel opnent partners and nenfber countries to better un-
derstand the di nensi ons of the fight agai nst corruption and
ascertan hovve are a | affected and coping wthit. It wlil
hel p governnents and i nternational agenci es devi se short -
and | ong-t ermresponses and devel op and/ or adopt a cor-
rupti on-noni tori ng nechani sm

The fight against corruption is being waged by and
for the peope. Their varied needs, aspirations, bdiefs, ad
expectati ons shape their responses to corruption and de-
termne howthey cope wthit. Their cuture, society, ad
institutions provide the foundation for confiet strateg es.
The nore they understand corruption, the better they wil
be able to identify areas that need reformand to help
strengthen anti corruption systens.



International Instruments
to Fight Corruption

MARK PIETH

nly 10 years ago, when the Qganisation for Econonic

-operation and Devel opnent (D) started its ef-
forts to conbat corruption, the reactions were far fromen
thusiastic. | persondly have often been caled “naive’” o a
“Don Quixote” by nore outspoken nenbers of the pri-
vate sector. Not that the negative consequences of corrup-
tion (both on the country of the recipient and on conpeti -
tors) are unknown, but rather that those who |ive under
conditions of endennc corruption tend to be fatdistic, be
lieving the probdemsinply too big to sd ve.

REASONS FOR CHANGE

Nowcorruptionis a thetop of international agendas. My
theories have been put forward to explain wiy attitudes
have changed so dranatically in just 10 years.

The end of the @ld Ver and the accel eration of gl o
bal i zati on have been cruci al because they have nade gl o
bal |y active business entities anare that bribery aboroad a so
hanpers their access to narkets, and their chances to ob-
tain permts, licenses, ad contracts. Utinatey they a so
suffer fromthe lack of legd procedures and corruptibl e jus-
tice—probl ens, they have cone to realize, to which they
have contributed i f they have ever bribed abroad.

27
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Industrialized nations often found that their national s
and conpani es actively bribed foreign officia s or prepared
o laundered bribes. I'nnany i nstances, businesses felt that
they were forced to pay. However, this nerely underlines
the fact that corruption requires the participation of two
a threeparties, adit isd littlewsetopant fingers & each
other. The fight against corruption hes to start a each end
si nul t aneousl y.

It iscrucid for industridized coutries tonake astra
tegi c decisionto concentrate onthe so-ca |l ed “supp y si de”
of corruption. 1n 1989, based onaninitiative by the Lhited
Sates, wiich 12 years before had a ready enacted | ans
agai nst “foreign corrupt practices,” (EDstarted to work
on aninstrunent agai nst the active bribery of forei gn pub-
licdfidds

Wil e the distinction between the “supply” and “de-
nand’ sides of corrugtionwll proveto berather artificia
inthelogrun it isessetid nowinade tocreste astrog
nonent umin the fight against corruption. Thelogicis very
sinple: If the group of countries hosting the largest inves-
tors and exporters—and the 29 CED nenbers and 5 ad-
ditional signatories tothe convention represent 70 percent
of exports and 90 percent of foreign direct investnents—
threatens to sanction transnational bribery, the influx of
large funds into economes wll be reduced, and the capa-
bility of al payers to suovert denacracy and the state of
law wll be substantially reduced. A the sane tine, the
actionwl| contribute tofair conpetition anong naj or trad
ing partners.

The first phase of (HDs work, until 1994, had a cata
Iytic effect on ather organizations, especidly on reg od
foruns such as the Guncil of Europe, the European Uhi on,
and the Qgani zation of Awerican Sates, wich started to
devel op their own instrunents to harnoni ze or even unify
crinnal, civil, and admnistrative | awaga nst corruption.
A the sane tine, the nultilatera devel opnent banks, es-
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pecia ly the Viorl d Bank, International Mnetary Fund, but
also the regional devel opnent banks such as the Asian
Devel opnent Bank, have devel oped strict anticorruption
policies. The Lhited Nations Devel opnent Progranme has
along history of fostering “good governance” as the best
preventive concept agai st corruption. Gearly, dl theseini-
tiatives infl uence each ather.

Gvil society, the nass nedia, nongover nnent organi -
zations, nost notably Transparency International, but a so
the business sector (especialy the Internati onal Chaner
of Gonmer ce) have hel ped significantly to pronote confi -
dence that neaningful action against corruption on a
vorl dwde scale is possibl e

OECD INITIATIVES AGAINST BRIBERY

Two international instrunents (the reconmendati on and
the convention) and two essentia procedures (nonitoring
and outreach) have to be taken into account.

The Revi sed Reconmendation of My 1997 (a nore
conpl ex version of the Reconmendati on of 1994) nay be
consi dered the “nother docunent.” Gontaining the entire
work programand using a broad nultidisciplinary ap-
proach, it addresses the fd | owng i ssues:

o crimnaization of transnationa bribery;

o tax treatnent of bribes;

e accounting and auditing rul es to creat e transpar ency;
and

e sanctions in public procurenent procedures.

The followng itens are nerely nentioned and still
anait further el aboration by the Vidrki ng G oup:

* civil lawsanctiams,

e export guarantees; and
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e possibly private-to-private corruption.

The VWorking Goup has al so been asked to discuss a
set of addtiona issues, sofar nat expicitly nentioned in
t he recommendat i on, not abl y:

e the defintion of recipient (Wether or nat party of -
ficids, parties, ad cad dates are to be incl uded);

e thetreatnent of foreign subsid aries; ad

» noney | aunderi ng and of f shore banki ng.

Rpidy, it has becone clear that crimnalization of
transnational bribery (the active bribery of foreign pudic
officias) is crucia, not so nuch because as nany nanag-
es as possible shoud be jailed, but because the anticor-
ruption approach depends on a clear distinction between
legal and illegal behavior. Upon insistence by sone of its
nener s, (ED deci ded to define the crimnal i zed behav-
iorinlegalybndngternsinthe convention of Decenber
1997.

(ED s “supply side” approach, however, focuses
nerroNy on (i) active bribery, (ii) bribary of pdic dficdds,
and (iii) comercia bribery. Bt it dealswththeissuefrom
all possible angles of preventive neasures and sancti ons.

In order to naintain the nonentum of the dynamc
process, (ED provi des a peer-revi ew nechani smto ac-
conpany its instrunents. This fol | owup procedure al | ows
for nonitoring the inpl enentation of mininal standards
and for reviewng the instrunents thensel ves at regul ar
intervals. Both aspects are crucid for further devel opnent
since those who corrupt wll seek newways to continue to
bribe
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SECURING IMPLEMENTATION

H gh expectations are pl aced on noni toring the i npl enen-
tation of CED instrunents. Especially neners of the
private sector and a so parlianentarians in sone of the
countries invol ved have repeatedy asked, “Wy do you
believe thisintiative wll succeed wen others have fail ed
inthe past?

The answer is that CEDis submtting the legislation
o the 34 Paties to a strict peer review By end2000, dl
enacted laws in the inpl enentation instrunents are to be
examned by experts of other (D nenters and finally
eval uated in an extensive report to mnisters. The exan-
nation procedure is taken very seriously. The first resuts
of the surveys (of over 20 coutries) are to be published
after the Mnisteria Meting in June 2000.

Inafuther phese, the Parties gpicaiond theinp e
nenting legslaionadther adlity toreact toincidents o
transnational corruption as well as changes in conpl i ance
structures of conpanies wll be anal yzed during on-site
visits by experts fromcountry representatives i n the group.

“Functional equi val ence” does not force countries to
streanhine their legslation accordng to an internati ond
nodel . Rather, they have to neet the standard overall, us-

ing their owmn legal concepts.

FURTHER INTERNATIONAL INITIATIVES

Qher international foruns have taken further initiatives.
Each of themhas a speci fi c approach.

Quxil o Br ope

The Quncil of BErope is an organization prinarily
involved in legal harnoni zation, fostering hunan rights,
and the legal integration of Eastern Burope. The nain am
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of its anticorruption work is to estadish a comon stan
dard enabling notual | egal assistance. Its approachis there
forebroad, andits definition of corruption nuch wder than
the (EDs, including the fol | owng:

» donestic active and passive corruption;

e transnational active and passive corruption;
e commercial corruption; and

* influence pedd i ng.

Its nain instrunents are its 20 Giding Rincipes o
1997, the Gimna Law Qnvention of January 1999, and
the Gvil Law Gnvention of Novenber 1999. Its nain fo-
cus is onsound | egal anal ysis. A conprehensi ve fol | owup
instrunent i s includedin anindependent agreenent call ed
Goup dBats Gntre la Gxrruption (GEX). Wile the
Qunci| of Erope's definition of an “official” and “breach
o duy’ referstothe coutry of the recipent on essetia
points, the (D s i s nore aut ononous.

Er opean Lhion

The BEuropean Lhion's anticorruption work follows a
different agenda. Oh the one hand, it is predicated upon
the protection of the financia interests of the Eropean
Uion ontheather hand, it isset inthecoted o the figt
against organized crine. Its three naininstrunents attenmt
to create unified crimna lawin a group of coutries am
ingfor suoranationality. The detail s are conpl ex, especialy
because t he European Lhi on cannot si nply enact crininal
lawbut has to fdlowthe traditionad ways of internationa
law Further significant work is being done on private-to
private corruption.
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Lhited Niti ons

Ater apese o cakiaos sdf-restrant (after the fal-
ure to finalize a covention in 1979), the UNreopened the
issue of corruptioninits General Assentl y Resol uti ons of
1996. New work on transnati onal economic crine has,
anong ot her issues, focused on corruption. Fnally, specid
atentionis gvento the msuse of dffshore resorts for cor-

ruption.

CONCLUSIONS

There is reason for optimsm Wile the task of fighting
coruptionisdfficut, adranatic vorl dwde change i s tak-
ing place. It wou d nake sense for countries so far nat in
vdvedinthe dadd aticorytiondivetojanit, beit in
aregiona settingor by joning GBDs efforts, depend ng
on wether they are exporters, investors, inporters, or an
inporter and place of investnent. Being abletolive up to
(EDs anticorruption standards i s an asset both for coun
tries in search of investors and for conpani es tendering
abr oad.



Fostering Greater
Transparency
In the Asia-Pacific Region

ROBERT LEES

Transparency is consistently identified as an inportant
ingredient in fostering econonnc grovth and stability.
The Paci fi c Basin Economc Gouncil (PBEQ has | ong been
cormtted to hel ping buil d a busi ness envi ronnent where
PBEC nenfoer cor porati ons can growand prosper. Its work-
ing coomittee on transparency has spoken out forceful ly
insupport of initiatives enhancing transparency, and has
adopt ed a charter on transparency.

SENIOR BUSINESS LEADERS AGAINST CORRUPTION

FBEC an associ ati on of senior busi ness | eaders represent -
ing nore than 1,100 naj or corporations in 20 economes in
the Pacific Basin Region, is dedicated to expanding trade
and investnent by fostering open narkets. Founded in
1967, it is a key organization through which regiona ex-
ecutives encourage increased trade and investnent and
address energing i ssues likey to shape the Pxcific and g o
bal economes, including the fight agai nst corruption.

FBECs missionis to create a busi ness envi ronnent t hat
achieves the fd | owng:

35
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* increased trade and i nvest nent ;

o conpetitiveness;

e provision of infornation, networking foruns, and
services to the business conmunity in the AsiaPa
cficregon ad

e cooperative business efforts to address the economc
vell-being of theregon's citizems.

The PBEC Vrki ng GCormittee on Transparency i s the
prinary vehicl e t hrough whi ch PBEC nenfer s expl ore and
d scuss carruptionrel ated issues. Its god istoensure com
peteineyity, transparency, and accoutaalityindl busi-
ness- gover nnent transactions, and the enforcenent of an-
ticorutionstatues. It intiatedacharter on transparency,
whi ch was adopted by the PBEC S eering Cormittee and
Board of Drectors in Novener 1997.

COMBATING BRIBERY OF FOREIGN PUBLIC OFFICIALS

The PBEC (harter on Sandards for Transacti ons Between
Busi ness and Governnents is designed to pronote integ
rity, transparency, and accoutablity in transactions be-
tween busi ness and governnents. It references the Qgan
isation for Economc Qo-operation and Devel opnent
(D nvention on Gonbati ng Bribery of Forel gn Pub-
lic Gficids in Internationad Business Transacti ons, Wi ch
was fornally signed by 29 GED neners (including 4
fromthe Asia-Pacific region) and 5 non-nentoers on 17 De-
cenber 1997.

The convention is a path-breaki ng agreenent ai ned
at (i) strengthening good governance and corporate integ
rity, (ii) pronoting economc efficiency and devel opnent,
and (iii) providing direct benefits to consuners around the
vorld through | over prices for goods and services. As these
benefits woul d be naxi mzed through the broadest pos-
sible participationinthe agreenent, PBEC has continuousl y
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wged all Asian ad Pacific Economes to sign, ratify, and
i npl enent the convention as early as possi bl e.

The PBEC charter not only cal | s upon governnents to
redoud e their efforts to ensure conpl ete integrity, trans-
parency, and accountability in all busi ness-gover nnent
transactions, but aso to vigorously enfarce their anticor-
ruption statutes. It encourages PBEC nenfber conpani es
to confformto the Satenent of Transaction Sandards set
forthinthe charter, wichcdls for integity, transparency,
and accountabi lity intransactions between enterprises and
pudic bodes. The charter’s topics include (i) respect for
lawand standards, (ii) inproper i nducenents, (iii) agents,
(iv) financid reportingand auditing, (v) resposibilities of
enterprises, (vi) pditica cotribuions, and (vii) conpany
codes.

CLEANING UP PUBLIC PROCUREMENT

The econom c downt urn and financi al probl ens confront -
i ng Asi an and Paci fi ¢ Economes have hi ghli ght ed t he need
to ensure that governnent procurenent projects are car-
ried ot transparently and fairly, so that optinumuse is
nade of scarce capital resources and noney. I n 1998, FBEC
included in its charter a provision for Asian and Pacific
Economes to support aregional or Vérld Trade O gani za-
tion (WQ Agreenent on Transparency i n Procurenent .

During PBEC s 1999 mdtermneeting, its board of di-
rectors approved policy reconmendations calling on the
| eaders of the Asia Pacific Economic G- operation (APEQ
economes to support the early concl usion by WO of the
Agreenent on Transpar ency i n Gover nnent Procur enent .
It dsocdledfa indusion o the principes set fathinthe
APEC Princi pl es on Transparency i n Gover nnent Procur e-
nent adopt ed by the APEC Gover nnent Procurenent Ex-
perts Goup in Septener 1997.
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The board bel ieved that, if wdey accepted and i npl e-
nented, a miltilateral agreenent on transparency in gov-
ernnent procurenent woul d strengt hen the confi dence of
investors, |eaders, andthe publicintheinpl enentation by
governnents of infrastructure and other naj or procur enent
prgects. This, intun wud stindate increased cgpita
flows to the region and enhance public confidence in the
processes of governnent, thereby contributing directly to
increased stability and groah.

CONCLUSION

Qxruption has becone an inportant issue in gl oba busi-
ness, nat |east because the free-narket systemoperates best
wenit is anchored onthe rue of lawand pluraism Both
gover nnent s and busi nesses have i ncreasi ngly recogni zed
that corruption has nany harniul effects on societies and
economes. PBEC has therefore taken najor initiatives to
i nprove transparency and conbat corruption. It encour-
ages APEC nenfers to ratify the GED anti-bribery con-
vention, pronotes a regional agreenent on transparency
i n gover nnent procurenent, and urges the adoption by its
nentrers of the standards of conduct set forthinits trans-
parency charter.
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PBEC Charter on Sandards for Transacti ons
Bet ween Busi ness and Gover nnent s

Preamble

The Pacific Basin Economic Council (PBEC) is an associa-
tion of senior business leaders representing more than 1,200
businesses in 20 economies around the Pacific. PBEC mem-
bers account for more than US$4.25 trillion in global sales
and employ more than 10.9 million people. The unprec-
edented scope and leverage of PBEC’s membership ensures
that its recommendations and policy positions are drawn from
a broad and balanced reservoir of international business
knowledge. As the oldest regional private sector organisation
encompassing the Pacific Rim, PBEC serves as a forum
through which business leaders can create new business
relationships, exchange views with government officials, and
produce recommendations on key business issues.

PBEC advocates the rapid and effective liberalisation of
trade and investment in the Pacific economies, as the key to
maintaining growth, promoting development, and increas-
ing living standards in the region. Experience has demon-
strated that the benefits of trade and investment liberalisation
can be fully realised if transactions between business and
government are consistently honest and transparent. Integ-
rity, transparency, and accountability in the awarding of gov-
ernment contracts and permits, in tax matters, in environ-
mental and other regulatory matters, and in judicial and leg-
islative proceedings are necessary elements for a produc-
tive economy and an open and predictable trade and invest-
ment climate.

Integrity, transparency, and accountability strengthen the
efficient management of enterprises, facilitate the operation
of open, competitive markets, and bolster consumer welfare.
Moreover, achieving these goals will improve the efficient al-
location of scarce investment capital, augment support for
international financial institutions and aid programs that are
vital sources of development funding, and increase public




40

COMBATING CORRUPTION IN ASIAN AND PACIFIC ECONOMIES

confidence in, and support for, the procedures and institu-
tions of both business and government.

Recognising the strong linkage between good governance
and economic growth and the need for prompt and effective
action, PBEC advocates zero tolerance for infringements on
transparency in business-government transactions with a view
to eliminating corruption in all its forms. PBEC is heartened
by the support for this stance on the part of the many govern-
ments, international organisations, and business corporations
which have taken meaningful steps to promote integrity, trans-
parency, and accountability in business transactions with
government, as follows;

The United Nations General Assembly demonstrated the
political will to meet this challenge in its 1996 Declaration
Against Corruption and Bribery in International Commercial
Transactions, wherein Member States commit themselves to
take effective and concrete action to combat all forms of cor-
ruption, bribery, and related illicit practices.

The World Bank revised its procurement rules with explicit
requirements for a high standard of ethics in procurement
and execution of contracts.

The Organisation of American States’ Inter-American Con-
vention Against Corruption entered into force in 1997 and
recognises the primary role of national governments in en-
suring enforcement of relevant domestic laws and promoting
regional co-operation including curbing transnational bribery.

The Organisation for Economic Co-operation and Devel-
opment (OECD) members have agreed to negotiate a con-
vention by December 1997 to criminalise foreign bribery and
have committed to eliminate tax deductions for bribes.

PBEC calls upon governments to re-double their efforts to
ensure complete integrity, transparency, and accountability
in all business-government transactions, and to vigorously
enforce their anti-corruption statues. Governments must
recognise that transparency is an important building block
for economic growth and development.
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Specifically PBEC urges each member economy to:

1. Consider means to enhance transparency in procure-
ment, including adherence to a regional or WTO Agree-
ment on Transparency in Procurement.

2. Ensure that the highest standards of honesty and effi-
ciency are practised by public officials and that each
member economy strengthen the enforcement of do-
mestic laws to achieve this goal.

3. Sign on to the OECD convention.

PBEC believes that these important public sector initia-
tives should be complemented by a corresponding private
sector undertaking. It notes the contribution of the Interna-
tional Chamber of Commerce, which in 1996 issued Revi-
sions to its Rules of Conduct on Extortion and Bribery in In-
ternational Business Transactions, calling for mutually sup-
portive action by governments and the business community;
Transparency International, which promotes Standards of
Conduct and has encouraged private sector co-operation with
governments in combating corruption in international busi-
ness transactions; and the VIlith International Conference
Against Corruption, which issued the Lima Declaration in
1997, calling for action at the international, national, and lo-
cal level.

Encouraged by the public sector commitments and guided
by the private sector initiatives, PBEC articulates the follow-
ing Statement on Standards for Transactions between Busi-
ness and Governments.

Statement on Standards for Transactions
Between Business and Government
To promote integrity, transparency, and accountability in trans-
actions between enterprises and public bodies, PBEC adopts
this Statement of Transactions Standards and encourages
member companies to adopt and conform to it.
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1. Respect for Laws and Standards
All business enterprises should conform to the relevant
laws and regulations of the countries in which they are
established and in which they operate.

2. Improper Inducements

a) No business enterprise should directly or indirectly
offer, promise, or make a gift, or extend any other
advantage or benefit, whether or not monetary, to
any public official or his relatives or business asso-
ciates to induce any actions or inaction by that offi-
cial or other officials of the government for express
intention of offering or soliciting a business advan-
tage. Demands for such improper inducements
should be rejected. However, nothing here is in-
tended to prevent bona fide and reasonable expen-
ditures for ordinary marketing and promotion of
goods and services.

b) No business enterprises should utilise techniques,
such as sub-contracts, purchase orders, or consult-
ing agreements, to channel, directly or indirectly, pay-
ments or other benefits to government officials, with
decision-making responsibility or influence, or to
their relatives or business associates for the express
intention of offering or soliciting a business advan-
tage.

3. Agents

Business enterprises should take reasonable measures

to ensure:

a) that any payment made to any agent represents no
more than an appropriate remuneration for legitimate
services rendered by that agent;

b) that no part of any such payment is passed on by
the agent as an improper inducement or otherwise
in contravention of the principles of this Statement;
and
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c)

a)

b)

a)

b)

that they maintain a record of the names and terms
of employment of all agents who are retained by
them in connection with transactions with public bod-
ies or State enterprises.

4. Financial Recording and Auditing
Business enterprises should:

assure that financial transactions be properly and
accurately recorded in appropriate books of account
available for inspection by their boards of directors,
if applicable, or a corresponding body, as well as
auditors;

assure that there are no “off the books” or secret
accounts, nor may any documents be issued which
do not properly and accurately record the transac-
tion to which they relate; and

establish independent systems of auditing in order
to bring to light any transactions which contravene
the principles of this Statement. Appropriate correc-
tive action must then be taken by senior corporate
management of the business enterprise.

5. Responsibilities of Enterprises
The board of directors or other body with ultimate re-
sponsibility for the business enterprise should:

take reasonable steps, including the establishment
and maintenance of proper systems of control aimed
at discovering and preventing any payments being
made by or on behalf of the enterprise which con-
travene the principles of this Statement;
periodically review compliance with these principles
and establish procedures for obtaining appropriate
reports for the purposes of such review; and

take appropriate corrective action against any di-
rector or employee contravening these principles.
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6. Political Contributions

Contributions to political parties or committees or to
individual politicians may only be made in accordance
with the applicable law, and all requirements for public
disclosure of such contributions shall be fully complied
with. All contributions of corporate funds for political
purposes must be reported to senior corporate man-
agement.

7. Company Codes

Business enterprises should develop and implement
their own codes of conduct consistent with this State-
ment and with applicable laws in their economy. Such
codes may usefully include examples and should en-
join employees or agents who find themselves sub-
jected to or pressured for improper inducements im-
mediately to report the same to senior corporate man-
agement. Companies should develop clear policies,
guidelines, and training programmes for implementing
and enforcing the provisions of their codes.

Endorsed by the PBEC Steering Committee, November 21, 1997
Adopted by the PBEC Board of Directors, November 21, 1997
PBEC Mid-term Steering Committee Meeting

Whistler, B.C., Canada




Actions to Fight
Money Laundering
of Proceeds of Crime

MICHAEL C. BLANCHFLOWER

he term“noney | aundering” has gai ned international

acceptance and usage, but it has no sing e definition
Mney laundering refers to activities that have the pur-
pose of disguising the originof and preserving proceeds of
cring, and include concealing, converting, disposing of,
transferring, or using themto acquire other property.

Mbney | aundering nay invol ve a courier taking cash
out of one country and depositingit wthfore gn barks, or,
were the physica handing of proceeds of crineis diffi-
cut o risks detection, naking e ectronic transfers. Such
transfers d lowfor aswft and risk-free passage of proceeds
of crine between countri es.

It is inpossible to estinate the anount of noney
| aundering worl dw de. There are no accurate neasures of
noney |aundering, and any estimate nust be viewed
catiously.

EFFECTS OF MONEY LAUNDERING

G the nany initiatives to stop noney | aundering, one of
the nost inportant is the 1988 Lhited Nations Gonvention
Against Illicit Traffic in Narcotic Drugs and Psychatropi ¢

45
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Subst ances (M enna Gnventi on), whi ch provides that sig
natory states nust crinmnal i ze noney | aunderi ng fromdrug
traffickingand that notual |ega assistance and extradition
apply to noney laundering. In 1989, the principal interna
tional organization dedicated to confati ng noney |aun-
dering, the FHnancial Action Task Force (FATH, was estab-
lished, as were the Garibbean FATF and the Asia-Pacific
G oup on Mney Laundering (APG.
Qher intiatives include the fdlowng:

e the 1990 Gouncil of Eirope Gonvention on Laun-
dering, Search, S8 zure and @xfiscation of the Ro-
ceeds fromQi ne;

* the June 1991 Gunci| of European Gonmunities D -
rective on Rrevertion of the e of the Fnancid
Systemfor the Rurpose of Mney Laundering;

» the 1992 Resol ution and Report of the Internati onal
Qgani zation of Securities Grmssions (1BX),
whi ch encour ages nenfers to take neasures to cur-
tail noney | aundering in securities and futures nar-
kets;, ad

* the 1992 Gnvention on ntating Gorruption in
Internati onal Business Transacti ons.

Goba interest innoney laundering is onthe rise for
three reasors:

» Thereis vorldwde recognitionthat depriving crim-
nas of the proceeds of crine hel ps prevent future
crines.

» There is worl dwde acceptance of the principl e that
crine nust not pay: crinmna s nust not benefit from
thar adivities.

* International crine, particdarly drug trafficking,
fraud, and corruption, has grown over the past two
decades.
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Quntries are concerned that crimnal s use the enor-
nous suns of “dirty” noney toinfluence political and eco-
nonic institutions and to affect nationd o regond secun
rity interests. Internationad naoney laundering is inextrica
bytiedtoserious cring, bath locd and internationd .

The success of noney | aundering in preserving pro-
ceeds of crine depends, in sone i nstances, upon public and
private corruption or sonetines upon governnent and i n-
stitutiona indfference. Froceeds of crine are paidto busi-
nessnen, paiticians, and governnent officials to secure
protecti on agai nst prosecution.

Qe a country becones identified as one that con
dones or tolerates noney laundering, its crimnals thrive
ad it atracts foegn cimmds. Its citizes lose trust in
governnent and confidence in the financia system It is
shunned by international bodies and private business,
whi ch are sources of foreign aid and i nvest nent .

Quntries that are anare of the effects of noney | aun
dering and are determned to prevent it are conmendabl e,
but they nust be part of a larger effort to suppress ad
prevert al serious crine, includng private and pudic cor-
rugtion. Inthefigt aganst crine thereis nosing e frot.

MONEY-LAUNDERING LAWS

Bef ore noney- 1 aundering | ans nay be enacted, politicians
and governnent nust first be convinced that they are nec-
essary to preserve a country’'s pditica, econonnc, and se-
curity interests. Dfficut poicy choces nay have to be
nade, for exanpl e, between suppressi ng noney | aunder -
ing and retai ni ng bank secrecy | ans, whi ch protect noney
| aunderers.

They nust denonstrate their conmitnent by inple-
nenting effective neasures agali nst noney | aundering.
They nust alocate resources totranpdice and legd offi-
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cials, and support investigations and prosecutions of
noney- | aunderi ng of f enses.

Quntries shoud choose |laws that are (i) sinple to
uderstand, (ii) efficdet ad effective to adnnister, (iii)
conpati bl e wth exi sting crimna |aws and procedures, (iv)
operabl e wth existing resources, and (v) have severe con-
sequences for the crimnals. There are no perfect noney-
| aundering | aws, but exanpl es fromaround the world, and
nodel | aws prepared by i nternational organi zati ons can be
examned by | awmakers, who wll then decide which are
sutadefo ther coutry.

The | ans shoul d be conprehensi ve. They shoul d cover
al serious crines, includngprivate and pudic corruption,
and crines coomtted in other countries, to prevent one
country frombei ng used to | aunder proceeds of crine com
mtted el sewhere. Gimnal s nust be deprived of their pro-
ceeds. The laws nust therefore contain the fol | owng:

e pover torestrain or seizethe property of a suspect,
defendant, or athird party, pending further investi-
gation or prosecution;

* poner to order the confiscation of the val ue of a con
victed person's proceeds of crine andthe forfeiture
of property or investnents acqui red fromthose pro-
ceeds; and

* pover to order the confiscation of a person’s prop-
erty were it can be proven that it dd not derive
fromlegitinate sources.

Laws should al lowfor restraint and confiscation pro-
ceedi ngs to be taken agal nst the accused wo have fl ed the
coutry, as crimnals shoud not be alloned toretainther
illegally oota ned property.

The lans, while severe, nust al so take into account a
country’s hunan rights laws. But laws are not enough.
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There nust be support and assi stance fromother sectors
d the econony, principally the financial sector. Banks,
bureaux de change, noneychangers and remtters, and secu-
rities conpanies, are wdely used to | aunder proceeds of
crine and nust therefore enforce neasures agai nst noney
| aunderi ng.

Banks shoul d fol | owthe reconmendati ons of the Basle
Gomittee on Banki ng Regul ation and Supervi sory Prac-
tices contained in the Decenber 1983 Satenent of Rin
ciples on the Rrevention of Gimna We of the Banking
Systemfor the Purpose of Mbney Laundering. The recom
nendations include (i) identifying custoners, (ii) avaiding
suspicious transactions, and (iii) cooperating wth |aw
enf or cenent  agenci es.

MONEY LAUNDERING IN ASIA

Mney launderingis carriedout intheregonas aresut o
a nuner of factors:

» Theregonis anao source o heransdd e sewere,
and sone of the proceeds fromits saleretrnto Asia

* Sone countries have hi ghly devel oped banki ng and
conmuni cat i ons systens and accounting and | egal
firns that assist noney | aunderers and nake it nore
difficut to detect or investigate noney | aunderi ng.

* Sone countries have underdevel oped financial and
| egal systens, which nake noney | aunderi ng easy
tocarry ot and wthout risk of detection

» Sone countries do not have effective anticorruption
| ave.

e Quntries wth bank secrecy laws offer great pro-
tection to the noney |aunderer and pose insur-
nount abl e probl ens to the investigator.
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Money Laundering in Hong Kong, Giina

Hong Kong, (hina, has been a nenber of H nancial
Action Task Force (FATF) since 1989. The second FATF
Mit ual Eval uation Report on the Hong Kong- Chi na Spe-
cial Admnistrative Region (SAR in Mrch 1999 di scussed
t he noney-| aundering situation:

Trafficking in dangerous drugs is assessed to be
the criminal activity which generates the most crimi-
nal proceeds in Hong Kong-China. The majority of
opiate drugs in Hong Kong-China originate from the
Golden Triangle. Psychotropic drugs are introduced
primarily from Europe and the mainland of China. Tra-
ditionally drug trafficking in Hong Kong-China has
taken two forms: namely, supply for the domestic mar-
ket, and transshipment to other international markets.
Although the extent of drug trafficking is hard to esti-
mate, the authorities believe that it has gradually de-
clined, or at least remained steady in recent years. In
addition, the level of re-export from Hong Kong-China
has declined sharply since the early 1990s. The level
of proceeds derived from drug trafficking within the
territory might also have declined during the same
period. In addition to drug trafficking, loan sharking,
gambling (both illegal casino and bookmaking) and
economic crimes are considered to be major sources
of illegal proceeds.

Hong Kong-China continues to be a major inter-
national financial centre which is free and open. The
financial system is characterised by a low tax system,
sophisticated banking facilities and the absence of cur-
rency and exchange controls. Like other international
financial centres with the same characteristics, Hong
Kong-China is susceptible to money laundering ac-
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tivities. The following are the most commonly used
money laundering methods:

= bank accounts held in the name of the criminal him-
self or relatives or friends;

= bank accounts held by persons paid specifically to
open the accounts, or to allow a money launderer
to use an existing account;

= bank accounts opened with stolen or forged identi-
fication documents;

= layering, i.e. the transfer and division of funds be-
tween bank accounts;

= structuring;

= remittance centres to receive or remit money inter-
nationally;

= bank accounts opened in the names of shell compa-
nies registered in Hong Kong-China;

< shell companies;

= Hong Kong-China secretarial companies to oper-
ate bank accounts; and

< international cash or currency couriers.

There has been no drastic change in the methods
used for money laundering since the last evaluation.
The institutions most commonly used for money laun-
dering continue to be banks, remittance businesses,
shell companies (both in Hong Kong-China and off-
shore), and secretarial companies. It should be noted
that money launderers operating outside of Hong
Kong-China make use of shell companies and secre-
tarial companies for money laundering purposes. The
local criminal element seldom uses such sophisticated
methods for laundering the proceeds of crime.
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Hong Kong, Ghina s Responses to Mney Launderi ng

Qver the years, Hong Kong, China, has continuously
i npl enented and updated its neasures agai nst noney
laundering. It is also a neniber of ARG which adopted
FATF s Forty Recormendati ons to contbat noney | aunder -
ing and ains to pronote neasures agai nst noney | aun-
deringinthe reg on

The neasures taken to coniat noney | aundering in-
clude the fo |l owng:

The Drug Trafficking (Recovery of Proceeds) Qdi-
nance, Gp. 405 (DIRP). Enacted in 1989, it pro
vides for the restraint and confiscation of proceeds
of drug trafficking, and defines noney | aundering
as an dffense.

The O gani zed and Serious Qi nes Odinance, Gap.
45 (BX). BEectedin 1994, it provides for the re
strant and cofiscation of proceeds of serious of -
fenses, includi ng corruption offenses, and of noney
| aunderi ng.

DIR®P and G830 They obl i gate persons to report
suspi cious transactions that nay invol ve noney
| aunderi ng.

The Hong Kong- Chi na Pol i ce Force and t he Qust ons
and Exci se Departnent. They have special units to
inestigate thefinancid affairs of crimnd s for pur-
poses of restraining their property and naki ng con
fiscation orders, and to i nvestigate noney-| aunder -
i ng of f enses.

The Jont Fnancid Investigation Lhit. It rece ves
reports frombankers and other persons of suspi ci ous
noney- | aundering transactions. It anal yzes the re-
ports and passes themon to investigators.

The Departnent of Justice. It has prosecutors respon
sible for goplying for restrant and confiscation or-
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ders, advising investigators on the operation of
DIRCP and C83Q and prosecuti ng noney-| aun-
deri ng of f enses.

» The 1988 Lhited Nations Gxwvention against Illicit
Traffic in Narcotic Drugs and Psychotropic Sub-
stances. It was extended to Hong Kong, Ghina, in
June 1997.

* The Securities and Futures Gormissi on’'s Revi sed
Qi dance Note on “Mvney Laundering,” issued in
Juy 1997.

» The Hong Kong-China Mnetary Authority’ s re-
vised Qiidelines on “Prevention of Mney Laun-
dering,” issued in @tober 1997.

» The Gormassi oner of |nsurance’ s Revi sed Gui dance
Note, “Prevention of Mney Laundering,” issuedin
Decenfer 1997.

* Abill to require noneychangers and remttance
agents to enpl oy neasures agai nst noney | aunder -
ing, such as custoner identificationandthe nainte-
nance of records of transactions, introduced in the
Legislative Guncil in April 1999.

e Abill to further anend DIRJP and (8301 n or der
to inmove their effectiveness and to better deter
noney |aundering, introduced in the Legislative
Qounci | in Decener 1999.

The private sector has a so been active agai nst noney
laundering. In Septentber 1997, the Law Society of Hing
Kong- (hi na i ssued a circul ar, “Mney Launderi ng—&ui d-
ace Ntes for Slicitos.”

D ug Trafficki ng (Recover y o Proceeds) O di nance

DIRP provi des povers for the tracing, freezing, and
confiscation of proceeds of drug trafficking and defines
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noney | aundering as an of fense. The key noney-| aunder -
ing provisions are set aut in Section 25

(1) ...a person commits an offence if, knowing
or having reasonable grounds to believe that any prop-
erty in whole or in part directly or indirectly repre-
sents any person’s proceeds of drug trafficking, he
deals with that property.

(2) a person who commits an offence under sub-
section (1) is liable—

(a) on conviction upon indictment to a fine
of $5,000,000 and to imprisonment for 14 years;
or

(b) on summary conviction to a fine of
$500,000 and to imprisonment for 3 years.

“Proceeds of drug trafficking” include drug traffick-
ing in Hong Kong, China, or elsewhere in the world. “Deal-
ing” has a wide definition and includes receiving or ac-
quiring the property, disposing of or converting the prop-
erty, or bringing it into or removing it from Hong Kong,
China.

Organised and Serious Crimes Ordinance

Section 25 of CB3Odefines the offense of dealing wth
proceeds of “ind ctabl € (serious) offenses, includng drug
traffidd ng

(1) ... a person commits an offence if, knowing
or having reasonable grounds or belief that any prop-
erty in whole or in part directly or indirectly repre-
sents any person’s proceeds of an indictable offence,
he deals with the property.

(2) A personwho commits an offence under sub-
section (1) is liable:
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(a) on conviction upon indictment to a fine
of $5,000,000 and to imprisonment for 14 years;
or

(b) on summary conviction to a fine of
$500,000 and to imprisonment for 3 years.

(3) In this section...references to an indictable
offence include a reference to conduct which would
constitute an indictable offence if it has occurred in
Hong Kong, China.

Section 25(4) prohibits laundering proceeds of crimes
committed overseas. For example, if a serious crime took
place overseas and the proceeds of the crime were trans-
ferred to Hong Kong, China, then any person who know-
ingly dealt with those funds in Hong Kong, China, com-
mitted an offense.

DETECTING PROCEEDS OF CRIME

Sections 25A of DIRDP and CBdO contain simlar provi-
sions obligating a person to report suspi ci ous transacti ons:

(1) Where a person knows or suspects that any
property—

(&) in whole or in part directly or indirectly
represents any person’s proceeds of;

(b) was used in connection with; or

(c) isintended to be used in connection with,
an indictable (i.e. serious) offence, he shall as soon
as it is reasonable for him to do so disclose that
knowledge or suspicion, together with any mat-
ter on which that knowledge or suspicion is
based, to an authorized officer.
(2) A disclosure referred to in subsection (1)—

(a) shall not be treated as a breach of any re-
striction upon the disclosure of information im-
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posed by contract or by any enactment, rule of
conduct or other provision;
(b) shall not render the person who made it
liable in damages for any loss arising out of—
= the disclosure; and
< any act done or omitted to be done in
relation to the property concerned in conse-
guence of the disclosure.
(3) A person who contravenes subsection (1)
commits an offence and is liable on conviction to a
fine...and to imprisonment for 3 months.

Section 25A imposes a statutory duty for persons—for
example, banks, accountants—to disclose suspicious trans-
actions. It limits any duty of confidentiality, including
banker-client confidentiality, to permit and encourage the
voluntary disclosure to investigators of information relat-
ing to funds derived from serious offenses.

Detention of Suspected Proceeds of Or ug Trafficking

Parts of DIRIP (B30 has no equi val ent provi sion)
give the Police and Qust ons and Exci se Depart nent power
to seize cash of an anount greater than H<$120, 000
(L8HK16,000), or itsequivaet inany curency, that isbeing
inported into or exported fromhtong Kong, China, Ssus-
pected to be proceeds of drug trafficking or for use in drug
trafficking. @ficers nay detai nthe noney whil e they nake
inquiries. Acourt nay order the forfeiture of the noney.

Production O ders

DIRP permits a court to issue production orders,
nonitoring orders, and search warrants to assist |awen
forcenent officersininvestigations of drug trafficking The
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infornation obtained in Hong Kong, China, nay be sup-
plied toinvestigators overseas. Banks, businesses, and in
dividua s are protected fromany lega action brought by
custoners for breach of the duty of confidentiality as are
sut of the production of infornation toinvestigators.

CBXOprovides for the (i) application and i ssuance of
production orders in Hong Kong, Ghina, (ii) investigation
of anorganizedcring, o (iii) investigationof the proceeds
of an organi zed or serious crine. A production order nay
be issued in respect of infornation in Hing Kong, Ghina,
or outside Hng Kong, (hi na—for exanpl e, where infor-
nation relevant to an investigation is located in an over-
seas branch or head of fi ce of a conpany doi ng busi ness in
Hong Kong, Chi na.

Rstrant O ders

Lhder DIRCP and G83Q a court nay i ssue orders to
restran o “freeze’ defendants or their reatives or agents
fromdealing wth or disposing of property. The restraint
o freezingorder is anessetia legd tod to prevet dssi-
petion of proceeds of crine. It freezes the property so that
it wil be avalade to saisfy a cofiscaion o fafetue
orcer.

For el gn Qfiscation Q@ ders

DIRP and Hong Kong, China' s Mitual Legal Assis-
tance in Gimna Miters Qd nance, Gp 525, permit Hong
kKong, Ghina, on the request of a foreign governnent, to
restrain a defendant’ s property in Hong Kong, China, and
toeforcethat coutry s confiscation o fafeitue order in
reationto drug trafficking and serious of f enses.
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CONCLUSION

Mney laundering is a global problemthat requires a
strong, united global response. Quntries in the AsiaPax
cific regon can and nust play an inportant part in this
r esponse.

It isacdlegetod! coutries, bu thereis no dlow
ance for conpl acency. Guntries shoul d not be di scouraged
by the enormty of the probl ens, because nuch work has
been done by other countries and organi zati ons. They can
provide infornati on, assistance in drafting workadl e | avs,
and assistance in training investigators and prosecutors.
Participationin ARGoffers valuable insight into the prab-
lens of noney | aundering and the neans to address it.



