ADB’s Safeguard Policy Update (SPU)
Mekong Region Consultation
Intercontinental Hotel Westlake, Hanoi, 5-6 March 2007
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1 Purpose of the Consultation Report

As a core part of its Safeguard Policy Update process, the ADB is holding 10 country / sub
regional stakeholder consultation workshops. These workshops are occurring to provide the
ADB'’s various stakeholders in government, the private sector, academe and civil society, as
well as other multilateral financial institutions and development agencies, an opportunity to seek
clarification and provide comments on the Consultation Draft of the Safeguard Policy Statement.
These workshops are only one forum for stakeholders to provide comments. ADB is also
expecting to receive written submissions from its stakeholder and their organizations.
Participants of each of the workshops were invited to provide formal written submissions to the
ADB.

The purpose of this Consultation Report is to provide a summary of the comments and
discussions that occurred during the recent Mekong Consultation Workshop. A draft report was
circulated to stakeholder participants and participating ADB staff for comment and verification.
Their contributions have been incorporated into this final report, which is posted on the SPU
website (http://www.adb.org/Safequards/about.asp).

The Mekong Consultation is the ninth in the series of consultation workshops.

2 Workshop participation

Forty-four (44) participants attended the Mekong consultation workshop on ADB’s Safeguard
Policy Update. They represented academe, national government agencies, civil society
organizations, development finance institutions, and the private sector from Cambodia, Lao
PDR, Thailand and VietNam. (Attachment A). Of the 20 invited CSO representatives, 17 were
either unable to attend (7) or chose not to attend (10) based on stated concerns about the
Consultation Draft and consultation process.

Cambodia Lao PDR Thailand VietNam Other Total
Academe 1 6 7
CSO 1 2 3
Government 2 8 1 17 28
MFI / Development 2 1 3
Agency (World Bank) (USAID)
Private Sector 3* 3
Total 2 9 5 27 1 44

*The 3 private sector representatives were from the Electricity Generation Authority of Thailand,
which while still government owned operates as a commercialized organization.

In addition to invited participants, 12 ADB staff, from both head office and the VietNam resident
mission, attended for some or the entire workshop to deliver presentations, provide local
knowledge and provide answers to participants’ clarification questions.

3 Introduction to the workshop

Ayumi Konishi, Country Director of the VietNam Resident Mission of the ADB, welcomed the
participants. He emphasized the importance of the ADB-Mekong Region partnership and noted
that ADB’s projects in the region covered a wide range of sectors including agriculture, energy,
environment, human resource development, telecommunications, and trade and transport. He
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noted that the Mekong Region continues to have the commitment and support of the ADB in its
efforts to pursue its goals of development, poverty reduction and economic growth.

Mr. Konishi said that the consultation is intended to provide an opportunity to make ADB'’s
safeguard policy more suited to the country context by openly and transparently discussing
experiences, sharing concerns, and listening to each other with respectful understanding. He
wished everyone fruitful interaction and expressed confidence that many ideas will emerge to
further enrich the proposed safeguard policy statement.

He noted that a significant number of Civil Society Organizations (CSOs) were either unable to
attend or who had chosen not to attend due to stated concerns about the Consultation Draft. He
stressed that the engagement of CSOs during the SPU consultation process was very important
and that ADB has demonstrated its commitment to this by adjusting the consultation schedule,
increasing the number of consultation workshops and translating the Consultation Draft into a
number of local languages, all in response to CSO’s suggestions. He noted that many CSOs
had been involved in all of the previous consultations and had provided very useful and
constructive comments. He noted that some NGOs had decided not to participate in the
consultations because, based on their analysis, the Consultation Draft is weakening ADB'’s
existing safeguard policies. Mr Konishi stated for the record that ADB has no intention to
weaken the existing safeguard policies. He noted that copies of the letters and comments
received by Mekong region CSOs who had chosen not to attend were available for participants
and that the CSOs’ detailed written submissions can be found on the ADB website.

Mr Konishi noted that a staff review of CSO’s comments had found that there were some
misinterpretations and/or misrepresentations about the proposed safeguard policy structure,
principles and requirements, but that there were also some substantive issues that indeed
warrant feedback and further discussion among all stakeholders throughout the consultation
period.

Mr Konishi assured participants that all comments received during the workshops and submitted
to the ADB website will be considered when it comes time to prepare the draft policy paper (W-
Paper). He emphasized that ADB is still in an early stage of SPU process, that the Consultation
Draft is not definitive, and will be revised with benefit of comments received during the
consultation period. He also commented that the ADB continues to seek the participation of
CSOs for the remainder of the consultations so that they can both share their comments and
perspectives and hear those of other stakeholders. He reiterated that ADB is committed to
engaging all stakeholders including CSOs in the SPU consultations and draft policy preparation.

Mr Konishi also delivered a brief presentation on the objectives, scope and rationale for the
Safeguard Policy Update. He said that the safeguard policy update is a corporate priority for
ADB. (This presentation is found as Attachment C)

The Facilitator assured the participants that all comments, suggestions, and questions in this
workshop will be documented by a team of independent documenters. The participants were
assured of a forum for open and constructive discussion. Each was encouraged to utilize the
opportunity to articulate issues and concerns, and enhance the clarity of the Consultation Draft.
The Agenda was presented and confirmed by the participants. (See Attachment B)

4 The Safeguard Policy structure and policy statements

Ms. Xiaoying Ma, SPU Team Leader, presented key features of the Consultation Draft, and key
differences between the current and proposed Safeguard Policy Statement. (See Attachment D)

Ms Ma'’s presentation was followed by a question and answer session. During this discussion
participants sought clarification on the following elements of the document:
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How the ADB has assessed its existing policies and how the new policy was formulated.

How will ADB support capacity building of local authorities and borrowers/clients to
implement safeguards policies.

e How will ADB harmonize its policies with those of the World Bank and IMF.

e How will ADB align its ADB policies with that of national country safeguard systems and
laws.

¢ When and where will the new policy apply? E.g. will it apply to all existing projects or just
project commenced after the new policy is finalized.

e |s the ADB going to pilot the new policies?

e The difference between the safeguard policies’ ‘do no harm’ approach and a more
aspirational focus for the environment, IR and IP.

¢ How the policies will satisfy different DMC contexts

e Given the absence of CSOs in the recent consultations, how all views are going to be
included in process.

5 Suggestions from the Multi-stakeholder Break Out Groups (Day 1)

Following the clarification session the participants were divided into multi-stakeholder break out
groups. Facilitators sought feedback from participants on the proposed Safeguards Policy
structure and the Policy objectives, scope and principles (Pages 14-16) and on the
Requirements (Attachments A-C). A reporter from amongst the participants was nominated to
report to the plenary group. The comments and recommendations noted here is a record of
those presentations.

Group 1: Environment
Facilitator: Prasad Modak

Participants

1. Pham Quynh Huong Institute of Sociology, VASS, VietNam

2. Nguyen Thi Thu Huyen Institute of Energy, VietNam

3. Duong Thi Thanh Truc PECC No.2, Electricity VietNam, VietNam

4. Chanrithy Choun Ministry of Environment, Cambodia

5. Eric Coull WWF Greater Mekong Program

6. Michael Hedemark WCS Coordinator Laos

7. Le Trinh ESDI VietNam

8. Phuong Tran World Bank, VietNam

9. Cherid Kalayanamitr Environment Division/EGAT, Thailand

10. Somchai Tasingsa Office of Natural and Environment Policy and Planning,
Thailand

11. Bounkham Vorachit Water Resource and Environment Administration, Depart. of
Environment, Laos

12. Nga Thuy Dang WWEF, Greater Mekong Program, VietNam Country Program,
VietNam
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13. Sysomphorn
Phetdaoheuang

MPI/DIC, Laos

14. Phaythoune Phonvixay

MAF/DOI, Laos

15. Dennis Ellingson

ADB VietNam, Resident Mission

16. Jay Roop ADB, Manila
Reference Comments / recommendations
Objectives: - The term “to support” and “to measure” not explicit enough

Second objective:

and should be changed/broken into more details. Some
suggested that “to support” should be changed to “to
mainstream”.

The objective statement should include “planning” in addition
to “project decision making.”

Scope

Some suggested that the policy must apply to all interventions,
not just be limited to projects. That is, it should apply to
projects, programs and RETASs.

Some commented that the notion of “potential environmental
impacts and risks” needs further definition.

Some suggested that the definition of where the environment
policy should apply that is stated in para 23 should be included
in the Environment Policy Scope statement. This sentence
reads: “The environmental safeguard principles and
requirements will need to be explicitly articulated to include
sectoral issues and comprise (i) environmental assessment,
(ii) pollution prevention and abatement, (iii) biodiversity and
natural resources management, and (iv) physical cultural
resources”.

Some suggested that the scope should specifically articulate
that the policy is applicable throughout the “project duration”.

Others noted that the scope statement was adequate when
read in conjunction with the classification on P.17.

Policy Principles (General
Comments)

Some recommended that it be made clear that the EMP
should be included as a part of loan agreements.

It was stated that there is a practical gap between the intention
as articulated in loan agreements and the actual
implementation of those loan agreements.

Policy Principle 1

Screening should integrate national strategies and policies as
well as ADB policies.

Policy Principle 2

Some participants sought clarification on where an SEA was
appropriate. ADB commented that the SEA is usually
appropriate where lending is for program loans, sector loans,
and financial intermediaries.

The group queried whether climate change can really be
assessed for every project? They suggested that a definition
of “climate change” was required. They suggested that this
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Reference

Comments / recommendations

could be contribution to Green House Gases (GHG) or
alternatively that carbon accounting could be integrated into
the environmental assessment process.

Policy Principle 3

- With regard to the examination of financially and “technical
feasible alternatives” it was suggested that this should be
consistent with total cost accounting economic analysis that
would include opportunity cost, externalities and non-financial
(quantifiable) costs.

- They argued that alternatives need to be rigorously compared.

Policy Principle 4

- There was a concern that EMPs can lack ‘teeth’ because non-
compliance does not appear to have consequences? They
suggested that ADB should articulate a clear link between
EMP implementation and financial penalties for non
compliance. They suggested performance bonds, financial
penalties, or financial incentives as ways to better ensure EMP
implementation?

- They suggested that funding should be separately allocated
for EMPs/monitoring.

- They suggested that the principles should more clearly state
that the EMP should evolve to remain relevant for the duration
of the project including through operation closure and post
closure.

Policy Principle 5

- The group asked for clarification on who would mediate
conflicts in consultation process, e.g. when seeking broad
community support.

- Some suggested that in PP5 the words “Include key
stakeholders” should be deleted and replaced by “Include
stakeholder representatives” with specific mention made of
including those that have been historically marginalized.

- Lao PDR representatives suggested that the reference to the
inclusion of ‘local NGOs’ should be deleted as some countries
such as Lao PDR do not have them and would therefore not
be able to comply.

Policy Principle 6

- As with PP5, delete reference to “key stakeholders” and
change to “stakeholder representatives”.

- Some requested that a definition of “affected communities” be
included in the policy.

- Stated that the disclosure requirement should be limited to the
“summary environmental assessment” rather that the “draft
environmental assessment”.

Policy Principle 7

- The first sentence should be changed to read “Implement the
mitigation measures and monitor their effectiveness during
entire loan period”.

- Principle 7 may need to include reference to conflict resolution
in the event that not everyone may agree on the outcomes of
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Reference

Comments / recommendations

the monitoring process.

Policy Principle 8 -

The specification of ‘No-go’ development should also include
projects that don’t comply with national legislation.

Some noted that the last sentence, which refers to
management of renewable resources in a sustainable manner
seems out of place.

Stated that “conservation issues” and “social issues” should be
added here.

Policy Principle 9 -

Delete “financially and” from the sentence: “Ensure
opportunities, where financially and technically feasible, to
adopt cleaner production processes, and good practices of
energy efficiency and renewable energy”.

Last sentence is out of place and vague.

Policy Principle 10 -

No specific comments made.

Attachment A -

Due to the amount of time participants spent discussing the
principles there were no comments received on Attachment A
during the workshop. Participants were invited to submit
written comments on Attachment A as part of their feedback
on the Draft workshop report. No specific comments were
received.

General comments -

It was suggested that there should be specific language for
species extinction? (similar weight to Policy principle 10)

Group 2: Involuntary Resettlement

Facilitator: Julia Cummins

Participants:

1. Nguyen Xuan Phuc

VietNam

2. Bui Mai Anh

MARD Central Project Office, VietNam

3. Bui Quynh Nga

MARD Central Project Office, VietNam

4. Vu Kim Chung

MARD Central Project Office, VietNam

5. Ha Thanh Liem

MARD Central Project Office, VietNam

9. Thanyathip Sripana

Institute of Asian Studies, Thailand

10. Rewat Sewanakitti

EGAT, Thailand

11.Xaypaseuth Phomsoupha

Ministry of Energy, Laos

12.Dr. Founkham Rattanavong

Ministry of Health, Laos

13. Soulia Chanvixay

Ministry of Foreign Affairs, Laos

14. Donaugmala
Chanthalangsy

Ministry of Planning and Investment, Laos

15. Somsanouk Vongsomphou

Ministry of Public Works and Transport, Laos

16. Chhorn Sopheap

Ministry of Economy and Finance, Cambodia
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2. Kai Schmidt Soltau ADB, Manila

3. Vo Truc Dien ADB-VietNam Resident Mission

4. C.R. Rajendran ADB, Manila

17. Xiaoying Ma SPU Team Leader, ADB, Manila

Reference Comments / recommendations

Objectives - The participants broadly agree with the objectives statement

but suggested the following additions and concerns:

- The objective should stipulate improvement of livelihood
for the affected people rather than “enhance or at least
restore”;

- Resettlement often impacts on the indigenous culture and
traditions of affected peoples. The objective statement
should make some mention of minimizing the impact on
culture and traditions of those involuntarily resettled due to
projects funded by ADB;

- Participants thought that the stipulation of restoring
livelihoods to “pre-project” level is practically problematic,
particularly on long projects. The concern expressed was
that the objective would disadvantage resettled peoples if
the resettlement occurred, for example, 5 years after the
official commencement of the project and if the basis of
compensation was at “pre project” timing or level. E.g the
project commences in 2007 and hence pre project is at
2007 levels. The resettlement occurs for some
communities in 2010. If the rate of compensation was at
2007 levels, resettled communities may not adequately
benefit. The definitions of “pre project”, and “real terms’
should be added.

Scope - It was suggested that scope statement iii be changed to read:
“involuntary restriction of legal access to legally designated
parks and protected areas”. Some participants commented
that they did not want to see compensation go to people
illegally using the land.

Policy Principles (General | - Key concern was around the complexity and cost of
Comments) implementation, the time required to comply and the capacity
of local staff to comply.

Policy Principle 1 - The term “early” should be defined to provide a more specific
definition (i.e it is unclear how early the procedure is
conducted).

Policy Principle 2 - The word “all” in the phrase “all affected people” should be

clarified and better defined. For example sometimes just the
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Reference

Comments / recommendations

head of a household attends the consultation process but his/
her agreement/ disagreement may not reflect the ideas/
benefits of every affected family member.

Policy Principle 3

- The principle is generally agreed by some participants but with
reservations.

- The principle should consider provision of “new sustainable
livelihood” recognizing that sometimes resettlement cannot
accommodate “restored livelihoods” where “restored” indicate
the same.

The following example from Cambodia was given: when a
hydropower plant was built, the affected farmers were
resettled in a new location. Instead of providing the same
means of livelihood, the project made use of the new reservoir
created by the hydropower facility and provided training in new
jobs to affected farmers in areas such as fishery, tourism
services, off-farm employment.

- Noted that there are significant implementation challenges.
For example how do you determine or define “better housing”
“replacement cost”, and what criteria will be used for “better”
and “replacement”? Some suggested that the principle should
stipulate requirements for “replacement of housing”.

- The use of “credit facilities” as part of resettlement planning
has been some cause for concern in the past. In particular
where credit has been given as part of resettlement without
the provision or support of livelihoods that would enable
repayment. This should be considered.

Policy Principle 4

- While participants agreed with the intent of this principle, some
did express some concerns about its implementation.

- Some commented that this could be seen to encourage
“illegal” access of land.

- Some suggested that this principle should read: “The absence
of formal legal title to land by an affected person is not a bar to
compensation by the borrower, or to ADB providing support”.

Policy Principle 5

- Some participants considered that the principle was
appropriate.

Policy Principle 6

- Some patrticipants articulated that while the principle is
appropriate, the implementation is time consuming and costly.

- Some participants noted that draft plans are long detailed
documents and the disclosure requirements specified in this
principle are onerous. They suggested that the requirement
should be the disclosure of summary documents only.

- Other participants noted the importance of full disclosure of all
draft and final documents.
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Reference

Comments / recommendations

Policy Principle 7

- No specific comments here.

Policy Principle 8

- Some participants welcome changes to the compensation time
frame articulated in this principle.

Policy Principle 9

- No specific comments here.

Attachment B:

- Due to the amount of time participants spent discussing the
principles there were no comments received on Attachment B
during the workshop. Participants were invited to submit
written comments on Attachment B as part of their feedback
on the Draft workshop report. No specific comments were
received.

General Comments

- Assessment of compensation should be done by independent
consultants in cooperation with local authority and affected
peoples in order to ensure a fair price of compensation.

Group 3: Indigenous Peoples
Facilitator: Greg Guldin

Participants:

1. Du Dinh Tao

MARD Central Project Office, VietNam

2. Virawan Sombutsiri

EGAT,Thailand

3. Leslie Johnston

USAID, Washington

4. Dang Thi Bao Khanh

VietNam Academy of Social Sciences, VietNam

5. Xaypaseuth Phomsoupha

Ministry of Energy, Laos

6. Nguyen Nhat Tuyen

Social Development and Gender Officer, ADB VietNam Resident
Mission

Reference

Comments / recommendations

Objectives

- Discussion cited that both the government and the local
people should get benefits from development projects.

- Suggestion was made that IPs should be encouraged to be
involved in whole project. One participant commented: “When
construction works for projects are in the highland, ethnic
minorities do not have good education gqualification. Instead of
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Reference

Comments / recommendations

encouraging them to participate in the initial implementation,
why don’t we get them involved in the whole project in order to
protect their rights?”

Item 3: To change to “participating more actively in designing
and initial implementation of projects that affect them.”

Scope

How do the projects affect ethnic people? With regard to the
living practices of some ethnic minorities, often they live in
more than one location. In some cases, they leave one
location, hear that there is a construction work in that prior
location, and then return to claim for their rights.

One participant suggested that “cultural resources” should be
clearly defined to include tombs and religious places. The
example was given of the Cham minority who, due to their
religious perceptions, do not let people touch their ancestor’'s
graves. Another participant suggested that this may well
present obstacles to project implementation process.

Some suggested that there was a need to recognize the
nomadic/ transhumant patterns of some IP communities. Need
to avoid a situation where IP groups rights to land ignored
because they are not present at certain times of year.

Policy Principle 1

Agreed with principle as stated

Policy Principle 2

Agreed with principle as stated

Policy Principle 3

It was requested that there needs to be a clearer definition of
“broad community support” to indicate “at least a majority”.
Some suggested that there was a need to provide guidelines
for the determination or interpretation of “broad community
support”

Policy Principle 4

The reference to the “design” of projects, with respect to the
involvement of IPs’ participation in projects was considered to
be too ‘technical’ a term to be understood and suggested that
this be changed to “formulation/ or development”

Policy Principle 5

Agreed with the principle as stated

Policy Principle 6

Some suggested that in the reference to “Undertake a social
assessment or use similar methods...”, the notion of “or use
similar method” should be removed.

Policy Principle 7

Some suggested that the first sentence of this principle should
read: “Prepare an Indigenous Peoples Plan (IPP) or equivalent
document such as social development plan ...”

Policy Principle 8

Agreed with the principle as stated
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Reference Comments / recommendations

Policy Principle 9 - Agreed with the principle as stated

Attachment C: The IP group had some discussion of the Attachment. They were

invited to provide additional comments as part of their feedback
on the draft report.

- Paragraph 8: Some suggested that local authorities needed to
be involved in the process of consultation process. Suggested
that ADB change the first sentence to read: “The
borrower/client, through local authorities will undertake ...”

- In paragraph 9 — To add “ (IV) : Take steps to build the
capacity of local indigenous communities affected by the
project to better understand the project context and
implications"

- Due to the amount of time participants spent discussing the
principles there were no further comments received on
Attachment C. Participants were invited to submit written
comments on Attachment C as part of their feedback on this
Draft workshop report.

Participants were invited to provide additional comments on
Attachment C as part of their feedback on the workshop report.
No additional comments were received.

6 Proposed Policy Delivery Process, Roles and Responsibilities

On Day 2 Ms. Xiaoying Ma, presented the proposed Policy Delivery Process. She cited some
new aspects of the SPU and explained the rationale for the changes. This presentation on the
policy delivery process covered the general requirements of the three policies, including
screening and scoping, information disclosure, consultation and participation, due diligence and
review and monitoring and reporting requirements. It also included discussion of the policy’s
specific requirements including:

e The Application of the Framework Approach

e Financial Intermediation

e Country Safeguard Systems.
Ms Ma also covered the Roles and Responsibilities of ADB and Borrower-Clients.
The presentation can be found as Attachment E to this document.

Ms Ma’s presentation was followed by a question and answer session. During this discussion
participants sought clarification on the following elements of the document:

o Whether country safeguard systems or ADB policies will apply to highly complex and
sensitive projects.

o Whether policies apply to associated facilities.
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e The consequences of non compliance with the safeguards policies.

e The inclusion of affected peoples in the consultations in the assessment of CSSs by
ADB.

e Who has responsibility for the monitoring of projects — the borrower or ADB — and what
was the experience of ADB in monitoring projects.

e Whether ADB would assess borrowers’ capacity to deliver the safeguards when using of
the Framework approach? If so, how will this be implementable?

7 Country Safeguard Systems (CSS)

In addition to the presentation of Ms. Ma, preliminary results of a CSS study were disclosed.
Participants were informed that in December 2005, Regional Technical Assistance (RETA) No
6285 was initiated to assess and develop approaches to strengthen CSS. The objectives of the
RETA were to develop frameworks for assessing the equivalence of CSS and the DMC's
implementation capacities and to test the frameworks thus developed in selected DMCs.

ADB consultants Prasad Modak and Greg Guldin presented an overview of the CSS process /
the preliminary results of the assessment of a number of country safeguard systems.
(Attachment F)

8 Suggestions from the Single stakeholder Break Out groups (Day 2)

Following the clarification session the participants were divided into single stakeholder break out
groups. Facilitators sought feedback from participants on the proposed Policy Delivery Process
and Roles and Responsibilities detailed in the SPS Consultation Draft (pages 17-24). A reporter
from amongst the participants was nominated to report to the plenary group. The comments and
recommendations noted here is a record of those presentations.

Group 1: VietNamese Government participants
Facilitator: Greg Guldin

Participants:

1. Bui Mai Anh, MARD Central Project Office, VietNam
2. Vu Kim Chung MARD Central Project Office, VietNam
3. Du Dinh Tao MARD Central Project Office, VietNam
4. Duong thi Thanh Truc PECC3 - Electricity VietNam, VietNam
5. Nguyen Tien Thanh TPMUL — Electricity VietNam, VietNam
6. Le Thi Ngoc Electricity VietNam, VietNam
Reference Comments/Recommendations

C. Policy Delivery Process

1. General requirements
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Reference

Comments/Recommendations

Screening and scoping

P42: Some suggested that all the categories need to be
better explained.

P 43-44: It was suggested that ADB should consider using a
similar classification of IR and IP projects and that these
should also have a category of “highly complex and
sensitive project”. Suggested that quantitative criteria are
needed for each classification.

P43: There is reference to IR plans in P43. Want definition
of what sort of reports/plans are needed for each category?
P44: This should read “Projects are screened according t to
the significance of their direct and indirect impacts on IPs”.

Information Disclosure

Consider requiring a summary of the plans rather than full
draft reports.
Discussion on Paragraph 45 (i) exposed a difference of
opinions on the disclosure requirements:
+ Some participants wanted to add a requirement for ADB
to post on its website: “all final versions of environmental
assessment, IR plan and Indigenous peoples plans and
reports”.
+ Some participants considered that the requirement
should be limited to only the summary plans to be
disclosed rather than full draft and final reports/ plans.

Consultation and
participation

P46: Commented that the term ‘design’ is very technical.
Should change final sentence to read: “Such consultation
and participation is an ongoing process and will be carried
out as early as possible in the project cycle so that views of
affected communities or persons are taken into account in
the formulation of the project and its mitigation measures”.
The recommendation from Day 1 that the notion of “broad
community support” needs to be better defined and
suggested that it include definition of “at least majority”.

Due Diligence and review of
safeguard assessment and
plans

No specific comments here.

Monitoring and reporting

P49 (v): Some suggested that the requirement for the use of
external consultants or NGOs should not be required on all
projects, particularly small projects.

2. Specific Requirements

Application of the Framework
Approach

No specific comments here.
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Reference Comments/Recommendations

Financial intermediation - No specific comments here.

Strengthening the use of - P57 (vi): Change the wording of this clause to more clearly

CSS state “CSS will not be applied to highly complex and
sensitive projects. ADB safeguard policies will apply to
highly complex and sensitive projects”.

- There should be a clearer link between project
categorization and CSS application.

For projects with co financing | -~ NO specific comments here.

- D: Roles and responsibilities

ADB's roles and - No specific comments here.
responsibilities

Roles and obligations of - No specific comments here.

borrower / clients

- This group commented that there were considerable
implementation challenges for the safeguards policies. In
particular the need to comply with these policies AND the
national laws. This results in considerable, time consuming
and costly duplication of effort.

General Comments and
other matters

Attachment D: Prohibited - Attachment D was not discussed
Investment Activities

In addition to the group discussion, Mr Mai Thanh Dung, Deputy Director of the Environmental
Impact Assessment Department of the Ministry of Natural Resources and Environment
requested the opportunity to address the workshop. He had been unable to attend Day 1 or to
participant in the Vietnamese Government group discussion. He highlighted two broad areas of
concern. Firstly he commented on the issue of climate change. A number of projects have or will
have a significant climate change impacts and these are not adequately dealt with to date. The
ADB policy should specify further how EIAs can be used to combat negative climate change.
Secondly with regards to the consultation process on projects he commented that because
projects vary in scope and scale, with some confined locally, and other with broader impact,
there needs to be a better definition of what is possible, feasible and effective with regards to
the consultation requirements. He suggested that ADB should elaborate more here, particularly
for long term projects where the consultation process is ongoing.
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Group 2 Government Institutions
Facilitator: Prasad Modak

Participants:

1. Xaypaseuth Phomsoupha Ministry of Energy, Laos

2. Founkham Rattawavong Ministry of Health, Laos

3. Soulia Chanvixay Ministry of Foreign Affairs, Laos

4. Douangmala Chanthalangsy Ministry of Planning and Investment, Laos

5.Somsanouk Vongsomphou Ministry of Public Works and Transport, Laos

6. Chhorn Chanmrithy Ministry of Environment, Cambodia

7. Somchai Tasingsa Office of Natural and Environment Policy and Planning,
Thailand

8. Bounkham Vorachit Department of Environment, Laos

9. Sysomphorn Phetdaoheuang Ministry of Planning and Investment, Laos

10. Phaythoum Phonvixay Ministry of Agriculture and Forestry, Laos

11. Chhorn Sopheap Ministry of Environment and Finance, Cambodia

12. Kai Schmidt Soltau ADB, Manila

Reference Comments/Recommendations

C. Policy Delivery Process

1. General requirements

- P42-44: Definition of the term “significant” is required when
referring to “significant environmental impact”.

- P42: Consideration should also be given to the social
economic impacts in addition to environmental impacts.

- In scoping potential impacts and projected categorization,
potential impacts should be change to “positive and negative
impacts.”

- P42: Explain term “environmentally sensitive component.”

- Suggested using categorization for IR and IP projects.

Screening and scoping

Information Disclosure - P45: Some noted that the disclosure of draft IR Plan before
appraisal can be problematic. In particular there is the
matter of disclosing sensitive information.

Consultation and - P46-47: It is asked for a definition of what would constitute a
participation satisfactory level of participation. For example would
borrowers be required to guarantee a percentage of the
population represented. They suggested that the degree of
consultation should be linked to the type and sensitivity of
the project.

- Some participants suggested that, where the borrower is
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Reference

Comments/Recommendations

from private sector, there should be a requirement for the
Government to be informed of and involved in the
consultation process.

Due Diligence and review of
safeguard assessment and
plans

P48: The document needs to provide guidance on what
happens if the borrower/client does not comply with the
safeguard requirements.

Monitoring and reporting

P:49-50: this group stated that ADB should assist the
borrower/client to improve monitoring and reporting systems
by providing guidance and improved coordination.

2. Specific Requirements

Application of the framework
approach

P52: Clarification is required as to whether the
environmental assessment, IR plans and IP plans would still
be completed where the framework approach is applied.
They suggested that the final sentence should be changed
to read: “Impact assessment and specific mitigation
measures (such as the environmental assessment and
environmental management plan, involuntary resettlement
plan and Indigenous Peoples plan) are prepared during
sub- project preparation...”, rather than “project
implementation.”

Financial intermediation

No specific comments here.

Strengthening the use of
CSS

P57(vi): Need to clarify that in the event CSS is not applied
to highly complex and sensitive projects, it is the ADB'’s
policies that will apply.

P60-62:This paragraph should more explicitly state that
without the use of CSS the national laws should still be
respected.

ADB needs to understand that often its procedures are not
supported by local law and in some cases may require
borrower/clients to do thing that are against the law. For
example the provision of compensation to people who are
illegally using land may be illegal in some countries but
required by ADB policies in some circumstances.

For projects with co financing

No specific comments here.

D: Roles and responsibilities

ADB'’s roles and
responsibilities

No specific comments here.
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Reference Comments/Recommendations

Roles and obligations of - No specific comments here.

borrower / clients

- Some commented that ADB should more deeply focus on
the link between national laws and ADB policies. They
should pursue better alignment with national laws.

- ADB should provide local capacity building to educate the
Mekong Region government organizations on the
requirements of the new policies.

General Comments and
other matters

Attachment D: Prohibited - Attachment D was not discussed.

Investment Activities

Group 3 Private organizations, CSOs, MFIs and Development agencies
Facilitator: Julia Cummins

Participants:

1. Mike Hedemark Wildlife Conservation Society, Lao PDR

2. Rewat Suwanakitti EGAT - Thailand

3. Thanyathip Sripana Chulalongkorn University, Thailand

4. Cherid Kalayanamitr EGAT, Thailand

5. Leslie Johnston USAID

6. Virawan Sombutsiri EGAT, Thailand

7. Le Trinh VESDEC, VietNam

8. Eric Coull WWEF, Mekong Region

9. Bui Thi Minh Ha Environment Department, VietNam Academy of Social
Sciences

10. Bui Thi Thanh Ha Institute of Sociology

12. Dang Thi Bao Khanh VietNam Academy of Science and Technology

13. C.R.Rajendran ADB

14. Xiaoyng Ma ADB

Reference Comments/Recommendations

C. Policy Delivery Process

1. General requirements
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Reference

Comments/Recommendations

Screening and scoping

P41: Some participants generally agreed with this paragraph
but they thought that in practice the screening and scoping
would face implementation challenges.

They requested clarification on the definition of “at the
earliest stage”.

Information Disclosure

P45: One participant highlighted that access to draft
documentation was critical.

P45: Some suggested that this paragraph should also
stipulate that the final draft/ plan be posted on ADB website.

Consultation and
participation

P46: The consultation and participation activities need more
specific guidance in handbooks/ guidelines on issues such
as how many affected people within a project (e.g. what
percentage) are donors required to consult. Also what is the
requirement in terms of timing and frequency of
consultations?

47: Some participants requested a definition of “Free Prior
and Informed Consultation leading to Broad Community
Support”, including what proportion of a community must
support and initiative for it to be considered sufficiently
‘broad’.

P46-47: Group suggested that there should be a
requirement for project documents to reflect all perspectives
of the affected people.

Due Diligence and review of
safeguard assessment and
plans

P48 (iv): It was suggested that the notion of a “third party”
may not be meaningful in some languages/ cultures so it
need better definition.

Monitoring and reporting

P49-50: Some participants thought that more clarity was
required on who has responsibility for what in project
monitoring.

2. Specific Requirements

Application of the framework
approach

P52-54: Some participants expressed that it was appropriate
to have a different approach for the funding of long-term
projects and new funding modalities.

Financial intermediation

No specific comments here

Strengthening the use of
CSS

No specific comments here
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Reference Comments/Recommendations

For projects with co financing | = NO specific comments here

D: Roles and responsibilities

ADB's roles and - P60-61: General agreement with the contents.

responsibilities

Roles and obligations of - P62: General agreement with the contents.

borrower / clients

General Comments and - Requirements to comply with ADB regulations at the same

other matters time as national laws was said to be costly and time-
consuming.

Attachment D: Prohibited - Attachment D was not discussed.

Investment Activities

Overarching comments on the Consultation Draft of the Safeguard Policy
Statement

During the plenary discussion sessions and at other points during the workshop, participants
provided high level comments on the Consultation Draft of the SPS. A summary of these
comments is detailed here:

Consultation process — Participants welcomed the opportunity to be able to provide
feedback on the Consultation Draft.

Definition of terms — there were a number of requests for clarification and definitions of
terms used in the document. For example, “third party”, “at the earliest stage” as well as
“Broad Community Support”. Participants requested guidelines on how some
requirements could be implemented and measured. For example, How do you measure
“broad community support”?

Harmonization of policies between funding organizations — there was considerable
support for increased consistency of policies between the various MFIs (World Bank,
IFC, ADB etc).

Alignment of policies with national laws — A number of participants commented on
the financial cost and time required to comply with both ADB'’s policies and those of their
national governments. They sited common instances where they needed to produce two
sets of plans for one project, and more where multiple funding institutions were involved.

Capacity Building — participants requested that ADB provide support and assistance to
build the capacity of borrowers and clients to successfully implement the new safeguards
policies
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10 Closing Remarks

Mr Putu Kamayan, Deputy Country Director, ADB VietNam Resident Mission thanked
participants for the stimulating discussion and useful exchange of views. He commented that
the ADB has been fortunate to have participation from representatives of so many of the
Mekong region countries as well as from a cross section of stakeholders from those countries.
He also commented that he was sure that the discussion had benefited from the participation of
representatives of the VietNam Resident Mission and the ADB head office.

He commented that the ADB was disappointed that more CSOs were not present to share their
perspectives and reiterated that ADB will take their written comments into consideration as it
proceeds to the preparation of the Draft Policy (W Paper).

He noted that participants have highlighted a number of critical issues and that these issues
were reflective of the feedback received in the first eight SPU workshops in terms of the
challenges in redesigning the policy. In particular he noted that it remains clear to the ADB that
its challenge lies in finding the right balance among competing considerations.

He also noted the significant number of DMC stakeholders who had commented on the need to
align the policies of the various multilateral financial institutions and that ADB was working to
achieve this.

He emphasised that all of the views expressed during all of the consultation workshops will be
taken into consideration as ADB tries to get the balance right and as it progresses to the next
stage in the update process. He reiterated that in addition to participation in the consultation
workshops, ADB invites everyone to share formal written comments and recommendations
which can be done through the dedicated webmail safequards_update@adb.org

He finished by thanking the group for giving two days of their time and for actively participating
in the workshop. He finally thanked the workshop secretariat, the attending ADB staff, the
workshop facilitators, note takers and interpreters and wished everyone a safe journey home
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AGENDA

Day 1 —5 March 2008

Time

8:30 — 9:00
9:00 - 9:15
9:15-9:30
9:30 - 9:45
9:45 - 10:30
10:30 - 11:30
11:30 — 11:45
11:45 - 1:00
1:00 - 2:00
2:00 - 3:45
3:45 -4.00
4.00 -5:30
5:30 - 6.00
6.30

Activity
Registration, tea and coffee
Welcome

Mr. Ayumi Konishi, Country Director, Viet Nam Resident Mission, ADB

Opening remarks: Rationale, Objectives and Scope of SPU

Mr. Nessim Ahmad, Director, Environment and Social Safeguard Division
(RSES), ADB

Introductions, Consultation Agenda and Ground Rules
Ms. Julia Cummins, Facilitator
Overview:

e ADB's Proposed Safeguard Policy Structure

o Key Differences in Existing and Proposed Policy (Objectives, Scope,
Principles and Borrower / Client requirements)

Ms. Xiaoying Ma, SPU Team Leader, ADB

Clarification session
Tea break

Multi-Stakeholder breakout groups by Policy Area: Group Facilitators
e Environment
¢ Involuntary Resettlement

¢ Indigenous Peoples
Focus: Safeguard policies (pages 14-16) & Requirements (Attachment A, B, C)*

Lunch break

Group work continued

Tea break

Reports on Group Work results: Group Reporters/ Members

Wrap-up of day’s discussion

Administrative announcements
Ms. Julia Cummins, Facilitator

Hosted dinner

* SPS Consultation Draft page references



Day 2 - 6 March 2008

Time

8:15-8:30

8:30 — 8:45

8:45 - 9:15

9:15-10.00

10:00 - 10.45

10:45 - 11:00

11:00 -12.45

12:45 - 1:45

1:45 - 3:00

3:00 - 3:15

3:15-4:30

4:30 - 5:00

5:00 - 5:15

5:15-5:30

Activity
Registration, tea and coffee
Summary of Previous Day’s Discussion

Implementing ADB’s Proposed Safeguard Policy Statement:
¢ Policy Delivery Process (General and Specific Requirements)
¢ Roles and Responsibilities

Ms. Xiaoying Ma, SPU Team Leader

Clarification Session

Presentation and Discussion:
Preliminary Results of Assessments of Country Safeguard Systems
Mr. Prasad Modak, ADB Consultant, Mr Greg Guldin, ADB Consultant

Tea Break

Single Stakeholder Breakout Groups: Group Facilitators
e Government
¢ Civil Society Organizations

¢ MFIs, Academe, Private Sector

Focus: Policy delivery process (pages 17-22) and Roles and Responsibilities (pages 23-24)*

Lunch Break

Breakout Group (continued)

Tea Break

Reports on Group Work Results: Group Reporters/ Members

Plenary discussion and final comments on Safeguard Policy Update
Ms. Julia Cummins, Facilitator

Next Steps
Ms. Julia Cummins, Facilitator

Closing Remarks
Mr. Nessim Ahmad, Director, RSES, ADB

* SPS Consultation Draft page references



Attachment C — Rational, Objectives and scope
of the SPU, Presentation by Mr Ayumi Konishi,
Director, Environment and Social Safeguards
Division, ADB
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Safeguard Policy Update

Consultation Workshop
Ha Noi
5-6 March 2008

Ayumi Konishi, Country Director
VRM

Outline

e About Safeguard Policies and Why
Update

e Objectives & Scope of Safeguard
Policy Update

e Goals of the Consultations
e SPU Timeline




About Safeguard Policies

e ADB has three safeguard policies

-- Environment Policy (2002)

-- Indigenous Peoples Policy (1998)

-- Involuntary Resettlement Policy (1995)
e Objectives of the safeguard policies

to avoid, minimize, or mitigate adverse
environmental impacts, social costs to third
parties, or marginalization of vulnerable
groups that may result from development
projects

ADB

Why Update?

e Changing circumstances in DMCs

e Emerging best practices in public and
private sectors, and across MFIs

e New ADB lending modalities/financing
instruments beyond current policies

e Lessons learned from ADB'’s
experience




Objectives and Thrusts of SPU

Objective

Enhance the relevance and strengthen the
effectiveness of ADB’s safeguard policies

Main Thrusts

= Improving clarity, coherence and
consistency

= Balancing a front-loaded procedural
approach with one more focused on results
during implementation

ADB

Objectives and Thrusts of SPU
(Cont.)

Main Thrusts

= Matching an evolving range of lending
products and innovative financing modalities

= Working towards greater harmonization with
safeguard practices across MFls

» Tailoring safeguard approaches to different
clients with different capacities

= Improving internal processes and resource
allocation.

ADB




Current Status

ADB announced the safeguard policy update (SPU)
in July 2005

A Discussion Note on the SPU was posted on website
for comments in October 2005

Special Evaluation Studies done during 2006/2007
and posted on website along with Management
responses

A Consultation Draft of the Safeguard Policy
Statement was posted for comments in October 2007

Consultation Workshops (Nov 2007 to March 2008)

ADB

After the Consultations

Consultation Workshop Reports and formal
comments — compilation ongoing

Policy Working Paper - mid 2008 (web
posting, additional 30-day comment period)

W-paper (Draft Policy) for Board
consideration — 3" Quarter 2008

R-Paper (Final Policy) for Board
consideration — 4t Quarter 2008




Goals of the Consultation
Workshops

e Enhance ADB’s understanding of
stakeholders' perspectives

e Establish shared understanding of
safeguard objectives, principles,
and requirements

- Inform the formulation of the
updated policies

General Questions for
Consultations

Are the stated objectives and scope for each
safeguard area appropriate?

Are the principles stated clearly and critical to
achieving the objectives?

Are the requirements for borrowers/clients likely
to deliver the principles?

What implementation challenges do you
foresee?

Any gaps or areas for improvement?

What concepts or terms need further
elaboration?




Thank You

For more information, please visit




Attachment D — Overview: Proposed Safeguards
Policy Statement, Presentation by Ms Xiaoying
Ma, SPU Team Leader, ADB

SPU Consultation Workshop Report — Mekong Region



General Requirements

e Screening and scoping

e Information disclosure

e Consultation and participation
e Due diligence and review

e Monitoring and reporting

General Requirements
Screening and Scoping

ADB will carry out screening at the
earliest stage of project preparation

 to determine the significance of
potential impacts or risks that a
project might present

 to identify the level of assessment
and institutional resources required

ADB




General Requirements
Screening and Scoping — Project
Classification

Proposed

Env Policy: A, B, B+, Option (i): A single
C, FI classification based on
’ significance of
environmental impacts (A,
! B, C, FI), and eliminate
:]r;tpirr?iﬂzel F(aoahf])oi F;t classification for IR and IP

p0|icies Optlon (ll) A Single
classification based on
*IR:A, B, C comprehensive impacts
D - on Env, IR, and IP (A, B,
IP:A B,C C, Fl)

General Requirements
Information Disclosure

ADB will post on its website:

e Draft environmental assessment,
involuntary resettlement plan, and
Indigenous Peoples Plan before
appraisal

Monitoring reports submitted by
borrowers/clients during project
implementation




General Requirements
Information Disclosure (cont.)

ADB will require the borrower/client disclose to
key stakeholders:

e Draft environmental assessment,
involuntary plan, Indigenous Peoples plan

New or updated plans and corrective action
plans during project implementation, if any

Monitoring reports

General Requirements
Consultation and Participation

ADB will work with the borrower/client to put into
practice processes of free, prior and informed
consultation

ADB will require the borrower/client to engage
with the affected persons and the civil society
through information disclosure, consultation, and
informed participation, in a manner
commensurate to the risks and impacts on the
affected persons and communities

The consultation and participation is an on-going
process and will be carried out as early as
possible

ADB




General Requirements
Consultation and Participation

For projects with potential impacts on Indigenous
Peoples, ADB will require that the borrower/client
undertake free, prior and informed consultations
to obtain their broad community support for the
project, and their informed participation in

a) designing, implementing, and monitoring
measures to avoid, minimize, mitigate, and
compensate for adverse impacts, and

b) tailoring project benefits that accrue to them
in a culturally appropriate manner

ADB

General Requirements
Due Diligence and Review

ADB will conduct safeguard due diligence and review
the borrower/client’s safeguard documents to confirm:

all impacts are identified

adequate measures to avoid, mitigate or
compensate for adverse impacts incorporated

the borrower/client understand ADB’s requirements
with the necessary commitment and capacity

appropriate roles of third parties are defined
consultation activities are undertaken




General Requirements
Monitoring and Reporting

ADB will require the borrower/client
Establish monitoring procedure

Verify compliance and progress of the safeguard
measures toward the intended outcomes

Document monitoring results and identify
corrective actions, if any

Retain qualified external experts or qualified NGOs
to verify its monitoring information, for highly
complex and sensitive project

Submit periodic monitoring reports and disclose to
key stakeholders
ADB

General Requirements
Monitoring and Reporting (cont.)

ADB will
Conduct periodic site visits
Review monitoring reports submitted

Work with the borrower/client to rectify
any failures

Require appointment of independent
environmental and/or social experts to
verify the monitoring reports, for highly
complex and sensitive projects

ADB




Operational Definition:
Highly Complex and Sensitive
Projects

Highly complex and sensitive projects are
those deemed by ADB to have significant,
complex, multi-dimentaional and generally
inter-related potential social and/or
environmental impacts. Those projects tend
to affect an area broader than the sites or
facilities subject to physical works.

Specific Requirements

= Application of framework approach
e Financial intermediation

e Strengthening and use of country
safeguard systems




Specific Requirements
Application of Framework Approach

Proposed

* Framework approach applies to
Framework approach projects delivered through

applies to projects seﬁtorlin\‘/jestmengs,lMFFs e;]nd
i other lending modalities where

de“ver_ed through subprojects or components are

sector investments prepared after Board approval

(ENV policy, IR and

IP OM), MFFs (in - Wider application to standard

ractice) projects or project components
Y where detailed design takes
place after Board approval, with
strengthened capacity building
measures

Specific Requirements
Application of Framework Approach
(cont.)

Safeguard frameworks (EARF, RF, IPF) provide
guidance on social and environmental
screening, assessment, planning, institutional
arrangement and processes to be followed for
subprojects or subsequent tranches that are
prepared after Board approval, including criteria
of subproject/subsequent tranches selection




Specific Requirements
Application of Framework Approach (cont.)

ADB Project Safeguard Requirements Framework
Phase (Standard Project) Approach

Identification Identify ENV, IR and IP impacts | Identify

Undertake assessments (1) general/generic
impacts

Preparation Submit EMP, RP, IPP (2) Submit and disclose
Disclose draft assessment EARF, RF,
reports & EMP, RP, IPP (3)

Appraisal/ Revise EMP, RP, IPP, if required |Revise EARF, RF,
Approval (4) IPF
Monitor and report (5) 1D -4) & (5

Completion/ Prepare completion report and (6) '
Evaluation evaluation report as necessary
©) AD

Specific Requirements
Application of Framework Approach
(cont.)

Rationale and Challenges

= balancing front-load procedural
requirements with a focus on
implementation

e borrower’s inadequate capacity

e appropriate implementation of the
framework once the leverage moment
(Board approval) passes




Specific Requirements
Application of Framework Approach

Proposed Approach

e In determining whether a framework approach is
appropriate, ADB will assess the borrower’s
capacity

The framework will specify gap-filling measures
with emphases on capacity building and
monitoring and supervision

Exclusion: framework approach will not be
applied to highly complex and sensitive projects

ADB

Specific Requirements
Key Difference: FI Projects

Current Proposed

- Safeguard * Requirements based on the

requirements social and env impacts/risks

based on the » Assessments based on FI

nature of ADB portfolio analysis

investment * Requirements proportional
to the level of potential
impacts

e ESMS

e Application of Prohibited

*EMS + IR & IP Investment Activities List

plan/framework (Attachment D)

*All investments
put through same
level of analysis




Specific Requirements
Financial Intermediation

» FlIs will establish and maintain an environmental and
social management system (ESMS)

-- environmental & social polices

-- screening and review procedure

-- organizational structure and staffing
-- training and reporting requirements

All FiIs will apply the Prohibited Investment Activities
List (Attachment D)

ADB

Specific Requirements
Financial Intermediation

Fl projects with minimal or no adverse impacts
will be considered as category C project, and

need not apply any other specific requirements

FI projects with potential significant impacts will
be required to establish and maintain ESMS to

ensure its subprojects meet the ADB safeguard
requirements

e FI projects with limited impacts will be required
to establish and maintain ESMS to ensure its

subprojects meet applicable national laws and
regulations




Specific Requirements
Strengthening and Use of Country
Safeqguard Systems (CSS)

Rationale

DMCs have their own systems for delivering
safeguards

Enhance ownership, reduce transaction costs, and
extend development impacts

OED special evaluation studies and ADB's
experience

Other MDBs’ experience

Specific Requirements
Strengthening and Use of CSS (cont.)

Definition

“Country safeguard systems” (CSS) is used to
mean a country’s legal and institutional
framework, consisting of its national, sub-
national, or sectoral implementing institutions
and relevant laws, regulations, rules, and
procedures which pertain to the safeguard
policy areas

12



Specific Requirements
Strengthening and Use of CSS (cont.)

ADB will consider application of CSS when

= The borrower/client proposes it at the
national/sub-national/sectoral/agency level

e ADB’'s assessment verifies that

(i) CSS (objectives and principles) is
equivalent to ADB’s
(i) The borrower/client has the capacity

and commitment to deliver the
principles

Specific Requirements
Strengthening and Use of CSS (cont.)

Determining Equivalence
-- country, sector, or agency level assessment

e ADB is responsible for assessing and
determining the equivalence

e ADB and the borrower/client agree on an
action plan for strengthening CSS as needed

e Joint assessment with other MDBs are
encouraged and use of recent assessments
of other MDBs are allowed

ADB

13



Specific Requirements
Strengthening and Use of CSS (cont.)

Determining Acceptabilit
-- project level assessment

ADB is responsible for assessing and
determining whether the borrower/client has
capacity to deliver the applicable principles

ADB and the borrower/client agree on an
action plan for capacity building as needed

The assessment will be done as part of project
design process

ADB

Specific Requirements

Strengthening and Use of CSS (cont.)

Project Implementation

For projects that use CSS, ADB'’s
responsibility for safeguard due diligence
and review will not be removed before
Board approval

After Board approval, ADB'’s supervision will
follow the same procedures as for any other
ADB-financed projects

14



Specific Requirements
Strengthening and Use of CSS (Cont.)

Scope of CSS Application

e Use of CSS will be policy by policy — a
borrower/client may qualify for a CSS
approach for one, two or for all three
safeguard policy areas

Exclusion

e CSS will not be applied to highly complex
and sensitive projects

ADB’s Roles and Responsibilities

Screening projects

Determining the feasibility of ADB financing --
due diligence and review

Helping the borrower/client in capacity
building

Monitoring and supervising
Ensuring compliance with legal agreements

ADB

15



Roles and Obligations of
Borrowers/Clients

Delivering policy principles and meeting the
requirements specified in Attachment A-D

e Assessing project impacts
e Engaging affected persons and communities
e Preparing and implementing safeguard plans
e Monitoring and reporting

e Complying with host country laws
regulations and standards

Thank You

For more information:

For comments:

16



Attachment F — Country Safeguard Systems,
Presentation by Mr Prasad Modak, Consultant
and Mr Greg Guldin, Consultant
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Country Safeguard Systems

(Preliminary Observations of Assessments in Select DMCs)

Mekong Region Consultation
Ha Noi, Viet Nam

March 2008

. J

ADB Consultants:
Gregory Guldin, Prasad Modak, Mohammed Zaman

Objectives RETA 6285:

Strengthening of CSS

Develop methodologies for:

_ Assessment of equivalence of CSS at
Developing Member Countries (DMC)

_ Assessment of DMC’s CSS Acceptability
(implementation capacities)

_ “Test” the methodologies developed in
selected DMCs

\_ J

2




DMCs selected for CSS Assessment

Environment Safequard
CHINA
INDIA
THE PHILIPPINES
KYRGYZSTAN
VIET NAM (based on CCBP* study)
*Comprehensive Capacity Building Program to strengthen the Official Development Assistance Management in Viet Nam
. Indigenous Peoples (IP) and Involuntary Resettlement
(IR) Safeguards
CHINA
INDIA

THE PHILIPPINES
VIET NAM

-

Approach

Review of international practices and experience to
develop International Good Principles, Procedures
and Practices (IGP) on each Safeguard (ENV, IP
and IR) as guide-posts.

Review of relevant key policies, legislation and
institutional framework on CSS for each selected
DMC

Assistance of National Consultants in gathering J

K DMC-specific information

4




Approach (continued)

Desk analyses of case studies, Review of past
Special Evaluation Studies (SES) to understand
implementation experience /track record

Discussion meetings with key Ministries, Executing
Agencies, Experts, Key stakeholders including
NGOs

In cooperation with DMCs/Other Donors

\ Through Ongoing Country Partnership Strategy/

5

Country-Specific Preliminary
Observations on CSS




Viet Nam — ENV*, IP and IR
Safeguards

. J

* based on 2007 — ‘Support to Harmonization of EIA under the Hanoi Core Statement on Aid Effectiveness’
2004 — ‘Harmonisation of Environmental Safeguards Procedures and Practices in Vietnam’ carried out for ADB
2006 — ‘Strengthening and Aligning the Environmental Safeguards System in Vietnam’ carried out as part of SEMLA

7

Viet Nam Environment Safeguard -

Equivalence Assessment

Despite signficant improvements (Adoption of Decree
80/2006/ND-CP , Circular 08/2006/TT-BTNMT Circular
on guidelines for SEA, EIA and CEP), the EIA policy
and regulatory framework in Viet Nam not still close to
IGP

Major differences remain on timing of EIA,
consideration to cumulative impacts (especially for
complex projects), public consultation and information
disclosure (including language) and requirements on

uost-ElA enforcement J

8




Viet Nam Environment Safeguard — Acceptability

(Implementation Capacity) Assessment

. Capacity gradually improving but needs continued
strengthening

. Uneven technical expertise across EIA consultants,
Reviewers and Monitoring & Enforcement bodies

_ Coordination between MONRE/PPC and line
ministries could be improved

. Differences remain between theory and practice in
relation to addressing socio-economic issues, level
of impact assessment

. Technical Sector Guidelines need updating

. Post-EIA enforcement needs to be strengthened by
providing adequate resources, raising technical

IP Safeguard — Equivalence Assessment

_ A strong legal/policy framework but not yet equivalent

. Strengths of CSS: Many similarities Viet Nam (Ethnic
Minorities)and IGP IP safeguards in terms of proactive
anti-poverty development strategies

. Viet Nam EM CSS differs IGP requirements as to:
Recognition of rights to customary lands
Benefits for commercial exploitation of lands

Consent for exploitation of cultural resources
\ Consultation, social assessment, monitoring J

10




IP Safeguard — Acceptability

Implementation Capacity) Assessment

Capacity needs strengthening regarding:

Participation of stakeholders

Social assessment, monitoring and
evaluation

Staff capacity: on policies and EM cultures

Inter-ministry cooperation to implement EM
policies

\_ /

11

IR Safeguard — Equivalence Assessment

Current Laws/Regulations concerning IR Safeguard
close to IGP

Land Law 2003 provides the framework for the IR
Policy — complemented also by various decrees and
circulars

The process of identification, assessment, mitigation
measures are equivalent to IGP

Some elements — for example, consultation and
evaluation of resettlement project impacts — are
partially equivalent

\_ /




IR Safeguard — Acceptability

(Implementation Capacity) Assessment

IR implementation capacity is somewhat uneven and
needs strengthening

Apparent lack of working knowledge of the basics of
land laws among District and communal level officials

Need for capacity building for implementation of Land
Law for better management of resettlement in Viet
Nam

o _/

PRC — Environment, IP and
IR Safeguards

14




Environment: Equivalence Assessment

Overall, the environmental policy and regulatory
framework in China close to IGP

In the new EIA law (2003), Strategic Environmental Assessments
are required for certain projects, although currently strategic EAs
focus mainly on regional and sectoral/industrial development
plans

There is still a gap between public involvement as per IGP and
PRC'’s EIA system. The public involvement mandated by the EIA
process is consultative but only at the most minimal levels of

!)articipation—information-sharing and opinion-gathering. J

15

Environment: Acceptability

(Implementation Capacity) Assessment

Despite the good policy and procedural foundation, effective
enforcement of the EIA Law is still uneven:

.. The vertical environmental administrative arrangements are
weak.

.. The enforcement capacity at provincial EPBs is low

. Some of the emission/ambient standards need to be updated
and localized

. The public lacks experience in effectively participating, and the
participation processes and procedures are not fully understood
.. Local monitoring centers under EPBs carry out impact
monitoring work, but only for post-project monitoring (not
evaluation) which assesses physical compliance with EMPs and

not their effectiveness.
. Overall, monitoring budgets are inadequate.

16




IP : Equivalence Assessment

Not yet equivalent

Strong foundation for PRC IP safeguards such as
good legal/administrative structure for Ethnic
Minorities (EM) but often policies not operationalized

. PRC EM CSS at odds with IGP requirements for:

Sharing benefits of commercial exploitation of
customary lands

EM consent for exploitation of cultural resources
Social assessments for projects affecting EM

17

IP : Acceptability (Implementation

Capacity) Assessment

Capacity not yet acceptable; Needs
strengthening regarding:
Ministry guidelines for implementing EM
policies
Consultation procedures and social
assessment
Monitoring and evaluation

Staff capacity: lack awareness of need for

\ EM special approaches and of EM culturey

18




IR Equivalence Assessment

. PRC Land Law/IR safeguards close to IGP

Noteworthy to mention are:
Equivalence with regard to objectives
Equivalence with regard to safeguard principles
Equivalence with regard to procedures

-

. Resettlement is priority issue in PRC

\_ /

IR : Acceptability (Implementation

Capacity) Assessment

Resettlement in China is largely “development-
oriented”

PRC has a strong record in resettlement
management

Strong institutional set up from central to
provincial to county level

Some gaps in operation aspects:

Participation and consultation must
explicate due process

\ Provision for “third-party” monitoring J

20




Philippines — Environment, IP
and IR Safeguards

21

Environment: Equivalence Assessment

The EIA system is comprehensive and very close to IGP
at the level of project processing

. Several good innovative elements (e.g., Multipartite
Monitoring Team, Environmental Monitoring Fund, Social
Acceptability)

. More clarity needed (procedures and guidance) in
project screening (i.e. categorization), EIA review and
implementation of EMPs

. The EIA system still project-centric and only beginning to
wdress programmatic, sectoral and strategic Ievels/

22




Environment: Acceptability

Implementation Capacity) Assessment

Monitoring and enforcement is weak after Environmental
Clearance Certificate
Need to move from existing Implementation Rules & Regulations

(IRR) framework to Law (There is currently a pending bill on EIS in the
Philippine Congress)

Operational ambiguities exist between agencies at local level
during implementation

Limited financial resources at Environmental Management
Bureau and more so at local provincial levels. At local provincial
level there is a considerable weakness in technical expertise.

Quality of consultants/reviewers an issue
Absence of an organized system for managing and providing

kenvironmental data J

23

IP : Equivalence Assessment

. Equivalent

. Strong constitutional and legal framework,
esp. landmark IPRA Act

. Philippine system surpasses that of IGP in
some ways:

FPIC [free, prior, and informed consent]

\ Emphasis on benefit-sharing J

24




IP : Acceptability (Implementation

Capacity) Assessment

>

Qecedence J

Key implementing agencies: inadequate staff, budget
(NCIP and others)

Lack of coordination between agencies in implementing,
understanding

Non-compliance with FPIC

ADSDPP (Ancestral Domain Sustainable Development
and Protection Plan) often poorly formulated,
implemented

Lack of knowledge, respect for IP cultures
Conflicts with other laws (esp. Mining) taking

25

IR: Equivalence Assessment

Not equivalent - Resettlement impact laws and
regulations largely similar but not equivalent

RA 8974 (land acquisition act) does not
mandate “fair market value”

Current government policies address more
mitigation than avoidance of IR

A harmonized National IR Framework

Qecessary J

26




IR : Acceptability (Implementation

Capacity) Assessment

_ Capacity varies, but growing, with IR
units in some agencies — e.g., DPWH

. Long delays in adjudication of claims,
beyond statutory requirements

. Documentation and record-keeping
process often haphazard, incomplete

. Lack capacity in monitoring and

\evaluation

J

27

India — Environment, IP and
IR Safeguards

28




Environment: Equivalence Assessment

National Environment Policy (2006) & EIA Notification (2006)
close to IGP

Differences in areas such as project categorization
(screening) & in scoping — where stakeholder consultation
not adequately emphasized.

. The EC process does not provide for an independent EIA
review if demanded or required.

. No requirements of site assessment as a part of EC
. Focused mainly on project level EAs and higher forms of EA

such as regional EAs, programmatic EAs, sectoral and
strategic EAs are not legislated

29

>

>

S

Environment: Acceptability

(Implementation Capacity) Assessment

Limited capacity of experience and skills at the state
level on scoping, preparation of TORs and review of
ElAs

. Monitoring & enforcement of EC conditions wealk;
problems of resources and coordination

EMPs prepared in the EIA reports generally weak;
often have unrealistically low budgets

Dearth of trained EIA professionals. No mandatory
certification requirement for consultants and
organizations conducting EIA.

. Data availability one of the major constraints in

screening/ categorization as well as in conducting
quality EIAs

30
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IP : Equivalence Assessment

Not yet equivalent but approaching it:

Many safeguards already extant in legislation emphasizing tribal self-
determination (e.g. PESA)

Adequate consultation framework

ST and Other Traditional Forest Dwellers Act (close to IGP re:
Parks/PAs)

Proposed Draft National Tribal Policy will bring CSS even closer to
IGP

Indian Tribals CSS at odds with IGP requirements for:
Tribal consent when commercial exploitation of cultural resources
Social impact assessment for tribal development plans

. Equivalent of an IPDF
wnitoring and evaluation of projects J

31
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IP : Acceptability (Implementation

Capacity) Assessment

Not yet acceptable; Needs strengthening:

Low capacity among tribal organizations and government agency
staff: insufficient human and financial resources

Lack of coordination between GOI ministries responsible for tribal
projects

Absence of political will locally to implement policies

Systems of monitoring and evaluation as well as consultation often
not effective at local level

Lack of information at local level regarding government programs;
project benefits often bypass tribal communities

Good sign: Dec 07 GOI announces intention to operational ST and

Qest Dwellers Act of 2006 J

32




IR: Equivalence Assessment

» Close to IGP

» National Resettlement and Rehabilitation
Policy (NRRP, 2007) provides for avoidance,
minimize and mitigation

« NRRP(2007) is not the only R&R Policy—

State-level and para-statal agencies have
R&R policies

J

33

IR : Acceptability (Implementation

Capacity) Assessment

R&R Implementation capacity varies, but
growing steadily

Better R&R track record in certain apex
agencies

Lack institutionalization of R&R in many
departments/agencies

Lack trained personnel to handle R&R

Poor coordination among agencies
responsible for project delays

Weak monitoring — lack of resources and

Qublic inputs

34




Overall Observations on CSS
Assessments at Selected DMCs

35

Environment Safeguard —

Euivalence Assessment

-

All CSS use Environmental Impact Assessment (EIA)
as the tool for Environment safeguard

The EIA systems at selected DMCs close to IGP at the
level of project processing (except KYG)

The extent of equivalence however varies. Differences
primarily at the level of procedures, detail and timing.

EIA system still project-centric. Considerations to
programmatic, regional, sectoral and strategic aspect —

\that mainstream Environment safeguard - only

emerging (e.g. PRC)

36




Environment Safeguard

Acceptability (Implementation Capacity) Assessment

Despite high equivalence with IGP, acceptability of
CSS on implementation capacity across DMCs is not
adequate

Weak monitoring & enforcement, poor technical
capacity & inadequate resources at key institutions —
especially at regional/state/provincial levels, absence
of an organized system for managing and providing
environmental data, overlaps and ambiguities in
jurisdiction, lack of commitment and political

vnterference are some of the principal reasons J

37

Indigenous Peoples Safeguard

Equivalence Assessment

The DMCs mostly have strong constitutional and
legal frameworks on Indigenous Peoples that are
close to IGP

In a few cases, CSS on Indigenous Peoples even
surpass the IGP

Most CSS, however, need strengthening in terms of
consultation procedures, social assessment,
monitoring and evaluation

All DMCs lack IGP requirements for informed consent
kfor the commercial exploitation of cultural resourcesj
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Indigenous Peoples Safeguard

Acceptability (Implementation Capacity) Assessment

Overall, acceptability (implementation capacity)
across DMCs is inadequate.
Reasons:

Inadequate staff, budget at key implementing
agencies

Lack of coordination between agencies in
implementing, understanding

IPDP/IDPF often poorly formulated, implemented
Lack of knowledge, respect for IP cultures

\ . Conflicts with other laws taking precedence J

39

Y

Involuntary Resettlement Safeguard

Equivalence Assessment

_ Resettlement related policies, laws and
regulations close to IGP but not
equivalent

_ More emphasis still on mitigation than
avoidance of IR

_ Differences remain in the interpretation
of key definitions (e.g. "replacement

cost”, “market value”)

_ In some DMCs a harmonized National

\I R Framework necessary J
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Involuntary Resettlement Safeguard

Acceptability (Implementation Capacity) Assessment

Overall implementation capacity across DMCs
not acceptable

Within DMCs capacity varies, but growing,
especially at certain apex Executing Agencies

Long delays in adjudication of claims, beyond
statutory requirements

Documentation and record-keeping process
needs improvement

Kl_ack capacity in monitoring and evaluation /

41

42






