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I. INTRODUCTION 
 
1. In response to the special  circumstances surrounding the developing member countries 
(DMCs) that were stricken by the effects of the tsunami on 26 December 2004, ADB proposes 
to establish a specialized fund (Asian Tsunami Fund, ATF or Fund) in order to effectively 
channel resources from ADB and other contributors to the DMCs which request urgent 
assistance. At the ASEAN Leaders Special Meeting held in Jakarta on 6 January 2005, the 
President affirmed ADB’s commitment to be a key partner in a closely coordinated, international 
effort to rebuild the lives and livelihoods of all those affected. Toward this goal, ADB will provide 
assistance through the Fund in addition to its other operations.  

2. The Fund will provide ADB with a dedicated source of grant financing to support priority 
rehabilitation and reconstruction needs on a multi-sector basis. The Fund will also accept 
contributions from bilateral and other contributors. ADB will make every effort to ensure the 
funds are rapidly and effectively disbursed from the ATF for technical assistance (TA) and 
investment projects in eligible DMCs.   
 
 

II. RATIONALE FOR ESTABLISHMENT OF THE ASIAN TSUNAMI FUND 
 
3. ADB does not currently have a facility to channel funds targeted specifically for disaster 
relief and reconstruction on a regional scale. Following extensive consultations with relevant 
stakeholders, it was determined that ADB should provide significant grant assistance through a 
dedicated fund for such purposes. The Fund will enable ADB to support reconstruction, 
rehabilitation and associated development activities in the tsunami-affected DMCs promptly and 
effectively. The Fund may also provide an expedient means for other development partners to 
extend their own grant resources on a joint basis with ADB.  
 
 

III. OBJECTIVE OF THE ASIAN TSUNAMI FUND 
 
4. The objective of the Fund is to pool and deliver emergency grant financing promptly and 
effectively to affected DMCs for TAs and investment projects to support reconstruction, 
rehabilitation and associated development activities following the tsunami disaster. In allocating 
resources from the Fund, priority will be given to activities that address immediate requirements.   
  
 

IV. OPERATING PRINCIPLES 
 
A. Eligibility Criteria 

 
5. Resources from the Fund will be available to central governments and other suitable 
entities including, where appropriate, non-governmental organizations (NGOs), for activities in 
each of the tsunami-affected DMCs that have requested ADB assistance–India, Indonesia, 
Maldives, Sri Lanka and Thailand–on the terms and conditions set forth in this paper.  
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6. The Fund will be available to finance, as a matter of priority, immediate pre-
reconstruction efforts and medium-term reconstruction and rehabilitation investments 
associated with the tsunami damage.  The Fund will be used exclusively for the prompt 
restoration of services to the affected population and will not attempt to address long-term 
economic rehabilitation investments or sector or institutional problems unrelated to the tsunami 
disaster.  

7. On an exceptional basis, Fund resources may be contributed to specific country or local 
funds established for the purpose of providing tsunami relief assistance in accordance with the 
objective of the ATF and in conformity with applicable ADB and ATF policies, procedures and 
regulations. Any such contribution must be approved by the Board. 

8. Available sectors for financing include (a) public services and/or utilities, such as water 
supply and sanitation facilities, electricity (selected generation, transmission and distribution 
facilities) and communications, (b) infrastructure, such as roads, railways, urban transport 
(infrastructure and facilities), ports (fish, dry cargo and terminals), and airports, (c) social 
infrastructure and services, such as health and education infrastructure and services, (d) 
agriculture and fisheries, (e) housing, (f) restoring livelihoods, (g) containing environmental 
damage, particularly in the coastal areas, and (h) disaster prevention. 

9. Fund recipients must ensure that ATF funds are ultimately deployed for their intended 
purposes on the same terms, conditions and principles as set forth in this paper (less applicable 
administrative charges). 

B. Form of Assistance 
 
10. Financial assistance from the Fund will be provided in the form of grants for TAs and 
investment projects. It is expected that ADB will present specific projects to its Board for 
approval on an expedited basis. 
 
11. ATF resources will also be available to eligible ATF recipients as a means of 
supplementing ADB’s normal lending and TA operations.1 Fund resources may also be 
combined with other ADB resources and forms of bi-lateral or multi-lateral assistance, such as 
other dedicated funds, in order to provide the most favorable financing terms to tsunami-
affected DMCs.  Any such blended form of financing would be used solely in accordance with 
the objective of the ATF.  Any DMC that shall borrow from ADB’s OCR resources in conjunction 
with receiving grant resources from the Fund shall, in accordance with the ATF Grant 
Regulations (described below), draw down amounts under the ATF grant and OCR loan on a 
pro rata basis. 
 
C. Country Allocations 
 
12. Fund resources will be made available to the tsunami-affected DMCs as determined by 
ADB upon the completion of its needs-assessment activities.  Such needs-assessments will 
take into account the extent of damages and their implications on national and local economies, 
the reconstruction and rehabilitation requirements, and assistance provided by other partner 
institutions and countries. 

                                                 
1 This applies to project and sector loans made from ADB’s Ordinary Capital Resources and Special Funds 

Resources (including the Asian Development Fund), as well as emergency loans made under ADB’s Disaster and 
Emergency Assistance Policy. 
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V. ADOPTION OF NEW ATF REGULATIONS 
 
13. As part of the establishment of the Fund, specific regulations and procedures have been 
formulated to govern the provision of grants for TAs and investment projects from Fund 
resources. Technical assistance will be provided in accordance with the Asian Tsunami Fund 
Technical Assistance Grant Regulations (ATF TA Regulations) while investment project grants 
will be provided in accordance with the Asian Tsunami Fund Grant Regulations (ATF Grant 
Regulations), each as set forth on Appendixes 1 and 2 hereto, respectively. 

14. The ATF TA Regulations and ATF Grant Regulations will be incorporated by reference 
as an integral part of each agreement governing the specific terms and conditions of grants for 
TAs and investment projects financed by the ATF, as the case may be. 
 
 

VI. IMPLEMENTATION ARRANGEMENTS 
 
15. The TAs and investment projects to be financed by the Fund will be designed, 
processed, approved and implemented in accordance with applicable ADB policies, procedures 
and guidelines. ATF funds will be provided to recipient entities and disbursed on terms and 
conditions relating to procurement, consulting services, social safeguards, financial 
management and reporting, in each case, in line with ADB’s policies and procedures.  

16. ATF funds will be used to finance foreign exchange and/or local expenditures for goods, 
services and consultants from member countries following ADB’s applicable guidelines and 
procedures. Considering their focus on disaster relief and reconstruction, TAs and investment 
projects funded through the ATF will not require any counterpart financing. 
 
17. Except to the extent otherwise modified by this paper, the ATF TA Regulations or the 
ATF Grant Regulations, as the case may be, ADB’s policies, procedures and guidelines for 
processing loans, including emergency assistance loans under ADB’s Disaster and Emergency 
Assistance Policy, and for processing TAs shall be applicable to the activities financed by the 
Fund. 
 
 

VII. CONTRIBUTIONS TO THE FUND 
 
A. ADB Contributions 
 
18. ADB proposes to contribute $600,000,000 to the Fund in two tranches, subject to the 
approval of the Board of Governors of ADB.  
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B. Other Contributions 

19. Commitments from other contributors must be received during the initial nine months of 
the Fund, and the contributions related to such commitments must be received within 12 months 
thereafter. Contributor commitments shall not be subject to any conditions, except as otherwise 
provided in this paper or as otherwise specifically approved by the Board. 

20. ADB will accept contributions to the Fund from bilateral, multilateral and individual 
sources, including companies and foundations. Such contributions will be effected through 
instruments of contribution (ICs) to be executed by the individual contributors, substantially in 
the form of Appendix 3, whereby each contributor shall agree to contribute amounts to the Fund 
in accordance with the terms of this paper. By depositing an IC, the contributor shall be deemed 
to have accepted the terms and conditions set forth in this paper with respect to the resources 
contributed under such IC. 

21. A contributor to the Fund may state a preference that its contribution be used to support 
either one or more of the sectors available for financing from the proceeds of the Fund or one or 
more eligible DMCs, or a combination thereof. In such case, the IC will reflect such preference 
and any such IC shall be deemed to be a “Qualified IC”. ADB will use its best efforts to apply the 
contribution for such countries and/or sectors, as specified by the contributor. In the event that a 
contributor’s preference cannot be accommodated, ADB may allocate the contribution to other 
sectors and/or DMCs with the agreement of the contributor.  

22.  Contributions to the Fund shall be made in the form of cash in a freely convertible 
currency.  All ATF resources will be held in the Fund in US dollars.  For contributions received in 
a currency other than US dollars, ADB will, upon receipt of the funds, convert them into US 
dollars and transfer them to the Fund. 

23. Contributions to the Fund will be deposited into a United States dollar interest-bearing 
account to be specified by ADB. Interest earned and accrued on such amounts will be credited 
to the Fund. The resources of the Fund may be freely exchanged by ADB into other currencies 
as required. 

24. ADB may invest the ATF funds, pending their disbursement, in any instrument in which 
ADB is authorized to invest its own funds.  ADB shall credit any investment income to the Fund.  

25. The minimum contribution to the ATF will be $1,000,000, reflecting the fact that there are 
various fixed costs associated with processing and reporting on each contribution and smaller 
contributions would not be cost effective. 

26. All amounts credited to the Fund will be used to provide financing to eligible recipients 
for TAs and investment projects that support reconstruction, rehabilitation and associated 
development activities in the tsunami-affected DMCs.  

28. The Office of Cofinancing Operations (OCO) will act as the official channel of 
communication between the ATF contributors and ADB on financial matters related to the Fund. 
OCO will monitor and report on the Fund’s financial performance and liaise with ATF 
contributors. 
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C. Operation and Termination of Fund 
 
29. Requests from eligible recipients for funds to be allocated under the ATF must be 
received by ADB and legal documents must be executed by ADB and the recipient, in each 
case, within 18 months from the date on which the Fund is approved by the Board. The legal 
documents with respect to the financing must have become effective and disbursements must 
have commenced within 24 months from the date on which the Fund is approved by the Board. 
Any approved financing from the Fund that does not meet either of these conditions shall lapse 
automatically.  
 
30. Unless otherwise agreed by the contributors and ADB, the Fund will terminate on the 
earlier of (a) the date five years from Board approval of the Fund or (b) such date as ATF funds 
will have been fully disbursed by ADB.  At such time, except for actions necessary for winding 
up the activities of the Fund in an orderly and expeditious manner, ADB’s functions in relation to 
the Fund will be considered terminated. The proposed duration is appropriate given the 
magnitude of the rehabilitation needs of the affected DMCs and the Fund’s objective of 
financing immediate relief efforts.  

31. Upon termination and subsequent liquidation of the Fund, unless otherwise agreed with 
the contributors, the undisbursed funds, including any applicable investment income, will be 
returned to the individual contributors and ADB in proportion to their respective contributions to 
the ATF; provided that any such funds remaining in the accounts of ATF contributors which 
have contributed funds pursuant to a Qualified IC shall be returned to the relevant contributors 
without proration. 
  
 

VIII. ADMINISTRATION ARRANGEMENTS 
 
32. With respect to ATF funds provided by contributors, ADB shall exercise the same care in 
the discharge of its functions under the Fund as it exercises with respect to its own affairs and 
shall have no further liability in respect of such funds.  The privileges and immunities accorded 
to ADB under the Agreement Establishing the Asian Development Bank shall apply to all 
property, assets, income and operations of the Fund.   

33. ADB shall establish and maintain separate records and accounts, in accordance with its 
normal procedures, that identify the contributions made to the Fund, the commitments to be 
financed out of the contributions, disbursement of funds and the expenditures financed by the 
Fund.  These records and accounts will be audited annually by ADB’s external auditors.   

34. As a multi-donor fund, the ATF will commingle all contributions into a common pool; 
provided, however, that any grant funds contributed pursuant to Qualified ICs shall be held in 
separate accounts to facilitate the administration of such funds.  

35. Eligible TAs and investment projects that come within the preferences stated in any 
Qualified IC will be financed first from the amounts contributed under such Qualified IC. Any 
shortfall will be financed out of the commingled funds held in the common pool. All other eligible 
TAs and investment projects will also be financed out of the commingled funds. For accounting 
purposes, amounts disbursed from the commingled funds will be charged to the contributions 
made by ADB and other contributors on a pro rata basis.  
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36. ADB will provide the contributors with periodic reports on the use of the Fund and the 
activities financed thereunder. Such reports will be made available to the Board. ADB will 
supervise ATF-funded operations in accordance with ADB’s applicable policies and procedures 
and will periodically review the administration and operation of the Fund. ADB will circulate 
information regarding the amounts and recipients of grants under the Fund every six months to 
the contributors and to the Board for information. These reports will be detailed, outlining ADB’s 
capacity to supervise, control or monitor the use of resources, performance on the ground and 
any issues of likely interest to the contributors and the Board. 
 
37. The Fund will be held and administered by ADB separately from ADB’s other resources. 
A service fee of 2% will be charged on each amount disbursed from the Fund to cover ADB’s 
costs with respect to the administration, management, supervision and operation of the Fund.  
The service fee will be paid from the Fund (and not the disbursed amount) contemporaneously 
with the disbursement. 

38. ADB will promptly inform the contributors and the Board of any major changes or 
developments affecting the activities financed out of the Fund, including any event that 
interferes, or threatens to interfere, with the successful implementation of such activities. 

39. ADB may adopt additional rules for administering the Fund as may be determined by the 
Board from time to time. 
 
40. Following the termination of the Fund, ADB shall, as soon as practicable, furnish to the 
contributors and the Board a final report on the operations financed from the Fund. 
 
41. The Regional and Sustainable Development Department (RSDD) will be responsible for 
coordinating among the various ADB departments with respect to activities to be financed from 
the Fund. RSDD will also be the focal point for preparing the reports to be submitted to the 
Board and contributors. 
 
42. The Director General, Strategy and Policy Department, is responsible for the overall 
interpretation and implementation of the Operating Principles of the Fund set forth in Section IV 
of this paper. 
 
 

IX. RECOMMENDATION  
 
43. It is recommended that the Board approve (a) the establishment and administration by 
ADB of the proposed Asian Tsunami Fund in accordance with the provisions set forth in this 
paper; (b) the acceptance by ADB of contributions to the Fund by bilateral, multilateral and 
individual sources upon the terms and conditions set forth in this paper; and (c) the adoption of 
the Asian Tsunami Fund Technical Assistance Grant Regulations and the Asian Tsunami Fund 
Grant Regulations as substantially set forth in Appendixes 1 and 2 hereto, respectively. 
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ASIAN TSUNAMI FUND TECHNICAL ASSISTANCE GRANT REGULATIONS 
 

DATED [____________] 
 
 
 

ARTICLE I 
 

Application to Technical Assistance Grants 
 

 
Section 1.01. Purpose. The purpose of these Regulations is to set forth certain 

terms and conditions generally applicable to grants for technical assistance and related 
operational activities of ADB provided from the Asian Tsunami Fund.  
 

Section 1.02. Application of Regulations.  Any technical assistance agreement 
with ADB financed by a grant made from the Asian Tsunami Fund may provide that the parties 
thereto accept the provisions of these Regulations.  To the extent so provided in any such 
agreement, these Regulations shall apply and shall govern the rights and obligations of the 
parties thereto with the same force and effect as if they were fully set forth therein. No 
revocation or amendment of these Regulations shall be effective in respect of any such 
agreement unless the parties shall so agree in writing. 
 

Section 1.03. Inconsistency with Agreement.  If any provision of a technical 
assistance agreement is inconsistent with a provision of these Regulations, the provision of the 
technical assistance agreement shall govern. 
 
 

 
ARTICLE II 

 
Definitions; Interpretation 

 
 
Section 2.01. Definitions.  Except where the context otherwise requires, the 

following terms have the following meanings wherever used in these Regulations or in a 
technical assistance agreement to which these Regulations have been made applicable:  
 

1. "ADB" means Asian Development Bank;  
 
2. “DMC” means a developing member country; 
 
3. “Dollar” or the sign “$” each means the lawful currency of the United 

States of America; 
 

4. “Fund” means the Asian Tsunami Fund of ADB established pursuant to 
[___________]; 

 
5. “Recipient” means the party to the TA Agreement to which ADB has 

agreed to provide the TA; 
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6. “TA” means the technical assistance financed by ADB from the Fund; and 
 

7. "TA Agreement" means the particular technical assistance agreement to 
which these Regulations shall have been made applicable, all 
agreements supplementary to the TA Agreement and all schedules 
thereto, as such agreement may be amended from time to time; and such 
term includes these Regulations as thus made applicable. 

 
Section 2.02. Interpretation. Except where the context otherwise requires, 

(i) references in these Regulations to Articles or Sections are to Articles or Sections of these 
Regulations; (ii) the headings of the Articles and Sections and the Table of Contents are 
inserted for convenience of reference only and are not a part of these Regulations; (iii) singular 
may include plural and vice versa; and (iv) a reference to any gender includes any other gender. 
 
 
 

ARTICLE III 
 

ELIGIBILITY AND USE OF PROCEEDS 
 

 
Section 3.01. Activities to be Financed.  Eligible activities for financing include the 

cost of expert services and related facilities required for TA or related operational activities 
(including staff training and development for eligible DMCs) to be carried out by ADB. 
 

Section 3.02. Use of Proceeds. TA proceeds shall be used only for the purposes 
set forth in the relevant TA Agreement. 

 
 
 

ARTICLE IV 
 

Currency Provisions 
 
 
Section 4.01. Denomination of the Grant. Except as the Board of Directors 

may otherwise determine, the TA grant shall be denominated in Dollars. 
 
 
 

ARTICLE V 
 

Particular Covenants 
 

 
Section 5.01. Cooperation and Information.      ADB and the Recipient shall 

cooperate fully to ensure that the purposes of the TA will be accomplished. To that end, ADB 
and the Recipient shall: 

 
(i) from time to time, at the request of either one of them, exchange views 

with regard to any matters relating to the progress of the TA, the 
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purposes of the TA, the performance of their respective obligations under 
the TA Agreement and furnish to the other party all such related 
information as it shall reasonably request; and  

 
(ii) promptly inform each other of any condition which interferes with, or 

threatens to interfere with, the matters referred to in paragraph (i) above. 
 
 

 
ARTICLE VI 

 
Enforceability; Failure to Exercise Rights; Arbitration 

 
 
Section 6.01. Enforceability.     (a) The rights and obligations of ADB and the 

Recipient under the TA Agreement shall be valid and enforceable in accordance with their terms 
and, where the Recipient is a member of ADB, notwithstanding the law of any state, or political 
subdivision thereof, to the contrary. 

  
 (b) Neither ADB nor the Recipient shall be entitled in any proceeding under this 
Article to assert any claim that any provision of the TA Agreement is invalid or unenforceable 
because of any provision of the Articles of Agreement Establishing the Asian Development Bank 
or for any other reason. 
 

Section 6.02. Failure to Exercise Rights.     No delay in exercising, or omission to 
exercise, any right, power or remedy accruing to either party under the TA Agreement upon any 
default shall impair any such right, power or remedy, or be construed to be a waiver thereof or 
an acquiescence in any such default; nor shall the action of such party in respect of any default, 
or any acquiescence in any default, affect or impair any right, power or remedy of such party in 
respect of any other or subsequent default. 
 

Section 6.03. Arbitration. (a) Any controversy between the parties to the 
TA Agreement and any claim by any such party against any other such party arising under the 
TA Agreement which shall not be settled by agreement of the parties shall be submitted to 
arbitration by an Arbitral Tribunal as hereinafter provided. 
 
 (b) The parties to such arbitration shall be ADB on the one side, and the Recipient 
on the other side. 
 
 (c) The Arbitral Tribunal shall consist of three arbitrators appointed as follows: one 
arbitrator shall be appointed by ADB; a second arbitrator shall be appointed by the Recipient; 
and the third arbitrator (hereinafter sometimes called the Umpire) shall be appointed by 
agreement of the parties or, if they shall not agree, by the President of the International Court of 
Justice or, failing appointment by him, by the Secretary-General of the United Nations. If either 
side shall fail to appoint an arbitrator, the Umpire shall appoint such arbitrator. In case any 
arbitrator appointed in accordance with this Section shall resign, die or become unable to act, a 
successor arbitrator shall be appointed in the same manner as herein prescribed for the 
appointment of the original arbitrator and such successor shall have all the powers and duties of 
such original arbitrator. 
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(d) An arbitration proceeding may be instituted under this Section upon notice by the 
party instituting such proceeding to the other party or parties.  Such notice shall contain a 
statement setting forth the nature of the controversy or claim to be submitted to arbitration, the 
nature of the relief sought and the name of the arbitrator appointed by the party instituting such 
proceeding. Within 30 days after the giving of such notice, the other party or parties shall notify 
the party instituting the proceeding of the name of the arbitrator appointed by such other party or 
parties.  

 
(e) If within 60 days after the giving of the notice instituting the arbitration proceeding 

the parties shall not have agreed upon an Umpire, any party may request the appointment of an 
Umpire as provided in paragraph (c) of this Section.  

 
(f) The Arbitral Tribunal shall convene at such time and place as shall be fixed by 

the Umpire. Thereafter, the Arbitral Tribunal shall determine where and when it shall sit.  
 
(g) The law to be applied by the Arbitral Tribunal shall be public international law, the 

sources of which shall be taken for these purposes to include: 
 

(i) any relevant treaty obligations that are binding reciprocally on the parties; 
 
(ii) the provisions of any international conventions and treaties (whether or 

not binding directly as such on the parties) generally recognized as 
having codified or ripened into binding rules of customary law applicable 
to states and international institutions, as appropriate; 

 
(iii) other forms of international custom, including the practice of states and 

international institutions of such generality, consistency and duration as to 
create legal obligations; and  

 
(iv) applicable general principles of law. 

 
(h) Subject to the provisions of this Section and except as the parties shall otherwise 

agree, the Arbitral Tribunal shall decide all questions relating to its competence and shall 
determine its procedure. All decisions of the Arbitral Tribunal shall be by majority vote.  

 
(i) The Arbitral Tribunal shall afford to all parties a fair hearing and shall render its 

award in writing. Such award may be rendered by default. An award signed by a majority of the 
Arbitral Tribunal shall constitute the award of such Tribunal. A signed counterpart of the award 
shall be transmitted to each party. Any such award rendered in accordance with the provisions 
of this Section shall be final and binding upon the parties to the TA Agreement. Each party shall 
abide by and comply with any such award rendered by the Arbitral Tribunal in accordance with 
the provisions of this Section.  

 
(j)  The parties shall fix the amount of the remuneration of the arbitrators and such 

other persons as shall be required for the conduct of the arbitration proceedings. If the parties 
shall not agree on such amount before the Arbitral Tribunal shall convene, the Arbitral Tribunal 
shall fix such amount as shall be reasonable under the circumstances. Each party shall defray 
its own expenses in the arbitration proceedings. The costs of the Arbitral Tribunal shall be 
divided between and borne equally by ADB on the one side, and the Recipient on the other 
side. The Arbitral Tribunal shall determine any question concerning the division of the costs of 
the Arbitral Tribunal or the procedure for payment of such costs. 
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(k) The provisions for arbitration set forth in this Section shall be in lieu of any other 

procedure for the settlement of controversies between the parties to the TA Agreement, and any 
claim by either party against the other such party arising thereunder.  

 
(l) If within 30 days after the counterparts of the award have been delivered to the 

parties the award shall not be complied with, any party may enter judgment upon, or institute a 
proceeding to enforce, the award in any court of competent jurisdiction against any other party, 
and may enforce such judgment by execution or may pursue any other appropriate remedy 
against such other party for the enforcement of the award and the provisions of the TA 
Agreement. Notwithstanding the foregoing, this Section shall not authorize any entry of 
judgment or enforcement of the award against any party that is a member except as such 
procedure may be available otherwise than by reason of the provisions of this Section.  

 
(m)  Service of any notice or process in connection with any proceeding under this 

Section or (to the extent that such remedy shall be available) in connection with any proceeding 
to enforce any award rendered pursuant to this Section may be made in the manner provided in 
Section 7.01. The parties to the TA Agreement waive any and all other requirements for the 
service of any such notice or process.  

 
 
 

ARTICLE VII 
 

Miscellaneous Provisions 
 

 
Section 7.01. Notices and Requests.     Any notice or request required or 

permitted to be given or made under the TA Agreement, and any other agreement between any 
of the parties contemplated by the TA Agreement, shall be in writing. Such notice or request 
shall be deemed to have been duly given or made when it shall be delivered by hand or by mail, 
telegram, cable, telex, facsimile or electronic mail to the party to which it is required or permitted 
to be given or made at such party's address specified in the TA Agreement or at such other 
address as such party shall have designated by notice to the party giving such notice or making 
such request.  

 
Section 7.02. Authority to Take Action.     Any action required or permitted to be 

taken, and any documents required or permitted to be executed, under the TA Agreement, on 
behalf of the Recipient, may be taken or executed by the representative of the Recipient 
designated in the TA Agreement for the purposes of this Section or any person thereunto 
authorized in writing by him. Any modification of the provisions of the TA Agreement may be 
agreed to on behalf of the Recipient, by written instrument executed on behalf of the Recipient 
by the representative so designated or any person authorized in writing by such representative; 
provided that, in the opinion of such representative or other person, such modification is 
reasonable in the circumstances and will not substantially increase the obligations of the 
Recipient under the TA Agreement. ADB may accept the execution by such representative or 
other person of any such instrument as conclusive evidence that in the opinion of such 
representative or other person any modification of the provisions of the TA Agreement effected 
by such instrument is reasonable in the circumstances and will not substantially increase the 
obligations of the Recipient thereunder. 
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Section 7.03. Evidence of Authority.     The Recipient shall furnish to ADB 
sufficient evidence of the authority of the person or persons who will, on behalf of the Recipient, 
take any action or execute any documents required or permitted to be taken or executed by the 
Recipient under the TA Agreement and the authenticated specimen signature of each such 
person.  

 
Section 7.04. Execution in Counterparts.     The TA Agreement may be executed 

in several counterparts, each of which shall be an original.  
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ASIAN TSUNAMI FUND GRANT REGULATIONS 
 

DATED [_____________________] 
 
 
 

ARTICLE I 
 

Purpose; Application to Investment Project Grants 
 
 
Section 1.01. Purpose.  The purpose of these Regulations is to set forth 

certain terms and conditions generally applicable to grants for investment projects made by 
ADB from the Asian Tsunami Fund.  

 
Section 1.02. Application of Regulations. Any grant agreement with ADB 

relating to a grant from the Asian Tsunami Fund may provide that the parties thereto accept the 
provisions of these Regulations.  To the extent so provided in any such agreement, these 
Regulations shall apply and shall govern the rights and obligations of the parties thereto with the 
same force and effect as if they were fully set forth therein. No revocation or amendment of 
these Regulations shall be effective in respect of any such agreement unless the parties shall 
so agree in writing. 

  
Section 1.03. Inconsistency with Grant Agreement.     If any provision of a grant 

agreement is inconsistent with a provision of these Regulations, the provision of the grant 
agreement shall govern. 

 
  

ARTICLE II 
 

Definitions; Interpretation 
 
 
Section 2.01. Definitions. Except where the context otherwise requires, the 

following terms have the following meanings wherever used in these Regulations or in a grant 
agreement to which these Regulations have been made applicable:  

 
1. "ADB" means Asian Development Bank;  

 
2. "assets" includes property, revenues and claims of any kind; 

 
3. "currency" of a country or a territory means such currency as at the time referred 

to is legal tender for the payment of public and private debts in that country or 
territory; 

 
4. “Dollar” or the sign “$” each means the lawful currency of the United States of 

America;  
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5. "Effective Date" means the date on which the Grant Agreement shall have come 
into force and effect pursuant to Section 9.03; 

6. “Fund” means the Asian Tsunami Fund of ADB established pursuant to 
[___________]; 

 
7. "Grant" means the grant provided for in the Grant Agreement for investment 

projects; 
 

8. "Grant Account" means the account opened or to be opened by ADB on its 
books in the name of the Recipient to which the amount of the Grant has been or 
will be credited; 

 
9. "Grant Agreement" means the particular grant agreement to which these 

Regulations shall have been made applicable, all agreements supplementary to 
the Grant Agreement and all schedules thereto, as such agreement may be 
amended from time to time; and such term includes these Regulations as thus 
made applicable; 

 
10. “Grant Closing Date” means the date specified in the Grant Agreement, after 

which ADB may terminate the right of the Recipient to make any withdrawals 
from the Grant Account, or such other date as may be agreed between ADB and 
the Recipient for such purpose; 
 

11. "member" means a member of ADB; 
 

12. "Project" means the investment project for which ADB has agreed to make the 
Grant, as described in the Grant Agreement and as such description may be 
amended from time to time by agreement between ADB and the Recipient; 

 
13. "Project Agreement" means the project agreement, if any, between ADB and the 

Project Executing Agency, being the Project Agreement referred to in the Grant 
Agreement, as such agreement may be amended from time to time; and such 
term includes all agreements supplementary to the Project Agreement and all 
schedules to the Project Agreement; 

 
14. "Project Executing Agency" means any entity responsible for the carrying out of 

the Project as specified in the Grant Agreement; 
 

15. "Recipient" means the party to the Grant Agreement to which ADB has agreed to 
provide the Grant; and 

 
16. "taxes" includes imposts, levies, fees and duties of any nature, whether in effect 

at the date of the Grant Agreement or thereafter imposed. 
  
Section 2.02. Interpretation. Except where the context otherwise requires, 

(i) references in these Regulations to Articles or Sections are to Articles or Sections of these 
Regulations; (ii) the headings of the Articles and Sections and the Table of Contents are 
inserted for convenience of reference only and are not a part of these Regulations; (iii) singular 
may include plural and vice versa; and (iv) a reference to any gender includes any other gender. 
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ARTICLE III 
 

Grant Account 
 
 
Section 3.01. Grant Account.     The principal amount of the Grant shall be credited 

to the Grant Account and may be withdrawn therefrom in accordance with the provisions of the 
Grant Agreement and these Regulations.  

 
 
 

ARTICLE IV 
 

Currency Provisions 
 
 
Section 4.01. Denomination of the Grant. Except as the Board of Directors 

may otherwise determine, the Grant shall be denominated in Dollars. 
 
Section 4.02. Currency of Withdrawal and Purchase of Currencies.     Except as 

ADB and the Recipient shall otherwise agree, withdrawals from the Grant Account shall be 
made in the currency in which the Grant is denominated. ADB shall, at the request and acting 
as agent of the Recipient, use such currency to purchase the currencies in which the cost of 
goods and services to be financed out of the proceeds of the Grant has been paid or is payable.  
 

 
 

ARTICLE V 
 

Withdrawal of Grant Proceeds 
 
 
Section 5.01. Withdrawal from the Grant Account.     (a) Grant proceeds shall 

be used only for the purposes of the Project. Subject to any conditions or restrictions specified 
in the Grant Agreement, the Recipient shall be entitled to withdraw from the Grant Account such 
amounts as shall have been paid, or, if ADB shall so agree, such amounts as shall be required 
to meet payments to be made, for the reasonable cost of goods, services and any other 
expenditures required for the Project and to be financed under the Grant Agreement. 

  
(b)  Except as ADB and the Recipient shall otherwise agree, no withdrawals shall be 

made on account of (i) payments made prior to the Effective Date; and (ii) expenditures in the 
territory of any country which is not a member or for goods produced in, or services supplied 
from, such territory. ADB may refuse to finance a contract where goods and services have not 
been procured in accordance with procedures substantially in accordance with those agreed 
between the Recipient and ADB or where the terms and conditions of the contract are not 
satisfactory to ADB.  

 
Section 5.02. Commitment Letters by ADB.     Upon the Recipient’s request, ADB 

may issue commitment letters to pay amounts in respect of the cost of goods and services to be 
financed under the Grant notwithstanding any subsequent suspension or cancellation. 
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Section 5.03. Application for Withdrawal.     When the Recipient shall desire to 
withdraw any amount from the Grant Account or to request ADB to issue commitment letters 
pursuant to Section 5.02, the Recipient shall promptly deliver to ADB an application in such form 
and containing such statements, representations, warranties and agreements, as ADB shall 
reasonably request.   

 
Section 5.04. Evidence of Authority to Sign Applications.     The Recipient shall 

furnish to ADB sufficient evidence of the authority of the person authorized to sign applications 
for withdrawal and the authenticated specimen signature of each person. 

 
Section 5.05. Supporting Evidence.     The Recipient shall furnish to ADB such 

documents and other evidence in support of the application for withdrawal as ADB shall 
reasonably request, whether before or after ADB shall have permitted any withdrawal requested 
in the application. 

 
Section 5.06. Sufficiency of Applications and Documents.     Each application for 

withdrawal and the accompanying documents and all other evidence must be sufficient in form 
and substance to satisfy ADB that the Recipient is entitled to withdraw from the Grant Account 
the amount applied for and that the amount to be withdrawn from the Grant Account is to be 
used only for the purposes specified in the Grant Agreement. 

  
Section 5.07. Payment by ADB. Payment by ADB of amounts which the 

Recipient is entitled to withdraw from the Grant Account shall be made to or on the order of the 
Recipient. 

 
 

ARTICLE VI 
 

 Particular Covenants 
 

Section 6.01. Cooperation and Information.      (a) ADB and the Recipient shall 
cooperate fully to ensure that the purposes of the Grant will be accomplished. To that end, ADB 
and the Recipient shall: 

 
(i) from time to time, at the request of either one of them, exchange views 

with regard to any matters relating to the progress of the Grant, the 
purposes of the Grant, the performance of their respective obligations 
under the Grant Agreement and the performance by the Project 
Executing Agency of its obligations under the Project Agreement, and 
furnish to the other party all such related information as it shall reasonably 
request; and  

 
(ii) promptly inform each other of any condition which interferes with, or 

threatens to interfere with, the matters referred to in paragraph (a)(i) 
above.  

 
(b) Where the Recipient is a member, such member shall afford all reasonable 

opportunity for ADB's representatives to visit any part of its territory for purposes related to the 
Grant.  
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Section 6.02. Insurance.     (a) The Recipient shall take out and maintain with 
responsible insurers, or make other arrangements satisfactory to ADB for, insurance against 
such risks and in such amounts as shall be consistent with sound practice. The Recipient shall 
be deemed to have opted for self-insurance in the absence of any specific insurance for the 
Project.  

 
(b) Without limiting the generality of the foregoing, the Recipient undertakes to 

insure, or cause to be insured, the goods to be imported for the Project and to be financed out 
of the proceeds of the Grant against hazards incident to the acquisition, transportation and 
delivery thereof to the place of use or installation, and for such insurance any indemnity shall be 
payable in a currency freely usable to replace or repair such goods.   

 
Section 6.03. Records, Accounts and Audits.     The Recipient shall maintain, or 

cause to be maintained, records and accounts adequate to identify the goods and services and 
other items of expenditure financed out of the proceeds of the Grant, to disclose the use thereof 
in the Project, to record the progress of the Project (including the cost thereof) and to reflect, in 
accordance with consistently maintained sound accounting principles, the operations and 
financial condition of the Recipient. 

 
Section 6.04. Reports.      (a) The Recipient shall furnish, or cause to be 

furnished, to ADB all such reports as ADB shall reasonably request concerning (i) the Grant, 
and the expenditure of the proceeds and maintenance of the service thereof; (ii) the goods and 
services and other items of expenditure financed out of the proceeds of the Grant; (iii) the 
Project and the Project Executing Agency; (iv) the administration and operations of the 
Recipient; and (v) any other matters relating to the purposes of the Grant.  
 

(b)  Without limiting the generality of the foregoing, the Recipient shall furnish to ADB 
quarterly reports, or reports at such other later intervals as may be agreed for this purpose 
between ADB and the Recipient on the execution of the Project, on the accomplishment of the 
targets and actions agreed between the ADB and the Recipient, and on the operation and 
management of the Project facilities. Such reports shall be submitted in such form and in such 
detail and within such a period as ADB shall reasonably request, and shall indicate, among 
other things, progress made and problems encountered during the quarter under review, steps 
taken or proposed to be taken to remedy these problems, and proposed program of activities 
and expected progress during the following quarter. 

 
(c) Promptly after physical completion of the Project, but in any event not later than 

three months thereafter or such later date as may be agreed for this purpose between the 
Recipient and ADB, the Recipient shall prepare and furnish to ADB a report, in such form and in 
such detail as ADB shall reasonably request, on the execution and initial operation of the 
Project, including its cost, the performance by the Recipient of its obligations under the Grant 
Agreement and the accomplishment of the purposes of the Grant. 

 
Section 6.05. Counterpart Obligations and Land Acquisition.     The Recipient 

shall make available, promptly as and when needed, the funds, facilities, services, land, and 
other resources as shall be necessary or required, in addition to the proceeds of the Grant, for 
the carrying out of the Project and for the operation and maintenance of the Project facilities. 
The Recipient shall furnish to ADB, promptly at its request, evidence satisfactory to ADB that 
such funds, facilities, services, land, and other resources are available for purposes related to 
the Project.  
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Section 6.06. Work Schedules, Plans and Design Standards.     The Recipient 
shall cause the Project to be carried out in accordance with plans, design standards, 
specifications, work schedules and construction methods acceptable to the Recipient and ADB, 
as applicable. When required by ADB, the Recipient shall furnish, or cause to be furnished, to 
ADB, promptly after their preparation, such plans, design standards, specifications and work 
schedules, and any material modifications subsequently made therein, in such detail as ADB 
shall reasonably request. 
 

Section 6.07. General Undertakings.  (a) The Recipient shall cause 
the Project to be carried out with due diligence and efficiency and in conformity with sound 
applicable financial, business and development practices.  

 
(b) The Recipient shall ensure that the activities of its departments and agencies 

with respect to the carrying out of the Project and operation of the Project facilities are 
conducted and coordinated in accordance with sound administrative policies and procedures. 

  
Section 6.08. Contractors and Consultants.     Whenever applicable, in the 

carrying out of the Project, the Recipient shall cause competent and qualified consultants and 
contractors, acceptable to the Recipient and ADB, to be employed to an extent and upon terms 
and conditions satisfactory to the Recipient and ADB. 

 
Section 6.09. Maintenance.     The Recipient shall ensure that any facilities relevant 

to the Project are operated, maintained and repaired in accordance with sound operational and 
maintenance practices. The Recipient shall promptly as needed, make or cause to be made all 
necessary repairs and renewals thereof.  
 
 
 

ARTICLE VII 
 

Exemption from Taxation 
 
 
Section 7.01. Exemption from Taxation. (a) Where the Recipient is a 

member, such member shall ensure that the Grant Agreement and the Project Agreement, are 
exempt from any taxes levied by, or in the territory of, such member on or in connection with the 
execution, delivery or registration thereof. 

  
(b)  Where the Recipient is not a member, the Recipient shall obtain from the 

member, in whose territory the Project is to be carried out, and furnish to ADB, prior to the 
Effective Date, evidence, satisfactory to ADB, that the Grant Agreement and the Project 
Agreement, will be exempt from any taxes levied by, or in the territory of, such member on or in 
connection with the execution, delivery or registration thereof.  
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ARTICLE VIII 
 

Suspension and Cancellation 
 

 
Section 8.01. Suspension by ADB.     If any of the following events shall have 

occurred at any time after the date of the Grant Agreement and be continuing, ADB may by 
notice to the Recipient suspend in whole or in part the right of the Recipient to make 
withdrawals from the Grant Account:  

 
(a)  The Recipient shall have failed to make payment of principal, interest charge or 

any other charge required under (i) any loan agreement or guarantee agreement 
with ADB; or (ii) in consequence of any guarantee or other financial obligation of 
any kind extended by ADB to any third party with the agreement of the Recipient. 

 
(b)  The Recipient shall have failed to perform any of its obligations under the Grant 

Agreement.  
  

(c)  The Project Executing Agency shall have failed to perform any of its obligations 
under the Project Agreement.  

  
(d)  ADB shall have suspended in whole or in part the right of the Recipient to make 

withdrawals under any other grant agreement or any loan agreement with ADB 
because of a failure by the Recipient to perform any of its obligations under such 
grant agreement or loan agreement or any related guarantee agreement with 
ADB.  

  
(e)  A situation shall have arisen or developed which in the reasonable opinion of 

ADB will or may make it improbable that the Project can be successfully carried 
out or that the Recipient or the Project Executing Agency will be able to perform 
any of its obligations under the Grant Agreement or the Project Agreement. 

 
(f)  The member in whose territory the Project is to be carried out shall have been 

suspended from membership in, or ceased to be a member of, ADB, or shall 
have delivered a notice to withdraw from ADB.  

  
(g)  A representation made by the Recipient in or pursuant to the Grant Agreement 

or any statement furnished in connection therewith and intended to be relied 
upon by ADB in making the Grant, shall have been incorrect in any material 
respect, or, where the Recipient is not a member, any material adverse change 
in the condition of the Recipient as so represented by the Recipient shall have 
occurred in the reasonable opinion of ADB.  

 
 (h)  Where the Recipient is not a member, the member in whose territory the Project 

is to be carried out or any other authority having jurisdiction shall have taken any 
action for the dissolution or disestablishment of the Recipient, the alienation or 
transfer of any of its assets other than in the normal course of business, or for the 
suspension of its operations.  

 
(i) Any authority having jurisdiction shall have taken any action for the dissolution or 

disestablishment of the Project Executing Agency, the alienation or transfer of 
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any of its assets other than in the normal course of business, or for the 
suspension of its operations.  

 
(j) ADB shall have determined, with respect to any contract to be financed in full or 

in part out of the proceeds of the Grant, that corrupt, fraudulent, collusive or 
coercive practices, as determined by ADB, were engaged in by representatives 
of the Recipient or any beneficiary of the Grant during the procurement of goods 
and services, consultants’ selection or the execution of a contract, without the 
Recipient having taken timely and appropriate action satisfactory to ADB to 
remedy the situation; or ADB shall have determined that the procurement of any 
goods or services to be financed out of the proceeds of the Grant is inconsistent 
with the relevant procedure set out in the Grant Agreement. 

 
(k) Any other event specified in the Grant Agreement for the purposes of this Section 

shall have occurred. 
 

The right of the Recipient to make withdrawals from the Grant Account shall continue to be 
suspended in whole or in part, as the case may be, until the event which gave rise to such 
suspension shall have, in the reasonable opinion of ADB, ceased to exist or until ADB shall 
have notified the Recipient that the right to make withdrawals has been restored in whole or in 
part, whichever is the earlier. 

 
Section 8.02. Cancellation by ADB.     If (i) the right of the Recipient to make 

withdrawals from the Grant Account shall have been suspended with respect to any amount of 
the Grant for a continuous period of 30 days; or (ii) at any time ADB determines, after 
consultation with the Recipient, that any amount of the Grant will not be required for the 
purposes of the Project; (iii) by the date specified in the Grant Agreement as the Grant Closing 
Date, an amount of the Grant shall remain unwithdrawn from the Grant Account; or (iv) at any 
time ADB determines, with respect to any contract to be financed in full or in part out of the 
proceeds of the Grant, that corrupt, fraudulent, collusive or coercive practices, as determined by 
ADB, were engaged in by representatives of the Recipient or any beneficiary of the Grant during 
the procurement of goods and services, consultants’ selection or the execution of a contract, 
without the Recipient having taken timely and appropriate action satisfactory to ADB to remedy 
the situation; or (v) at any time, ADB determines that the procurement of any goods or services 
to be financed out of the proceeds of the Grant is inconsistent with the procedure set out in the 
Grant Agreement, ADB may by notice to the Recipient terminate the right of the Recipient to 
make withdrawals with respect to such amount. Upon the giving of such notice, such amount of 
the Grant shall be cancelled. 

 
Section 8.03. Cancellation by the Recipient.     After consultation with ADB, the 

Recipient may by notice to ADB cancel any amount of the Grant which the Recipient shall not 
have withdrawn prior to the giving of such notice. 

 
Section 8.04. Amounts Subject to Commitment Letters.     No suspension or 

cancellation shall apply to amounts subject to any commitment letter issued by ADB pursuant to 
Section 5.02 except as expressly provided in such commitment letter.  

 
Section 8.05. Effectiveness of Provisions After Suspension or Cancellation.     

Notwithstanding any cancellation or suspension, all the provisions of the Grant Agreement and 
the Project Agreement shall continue in full force and effect except as specifically provided in 
this Article.  
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ARTICLE IX 
 

Effectiveness; Termination 
 

 
Section 9.01. Conditions Precedent to Effectiveness.     The Grant Agreement 

shall not become effective until evidence satisfactory to ADB shall have been furnished to ADB 
that:  

 
(a)  the execution and delivery of the Grant Agreement on behalf of the Recipient 

have been duly authorized or ratified by all necessary corporate and 
governmental action;  

 
(b)  where there is a Project Agreement, the execution and delivery of the Project 

Agreement on behalf of the Project Executing Agency shall have been duly 
authorized or ratified by all necessary corporate, administrative and 
governmental action;  

 
(c)  where the Recipient is not a member, the condition of the Recipient, as 

represented to ADB at the date of the Grant Agreement, has undergone no 
material adverse change between such date and the date agreed upon between 
the Recipient and ADB for the purposes of this Section, provided that ADB shall 
have requested such evidence;  

 
(d)  where the Recipient, is not a member, the requirements Section 7.01(b) have 

been fulfilled; and  
 
(e)  all other events specified in the Grant Agreement as additional conditions to its 

effectiveness have occurred.  
 
Section 9.02. Legal Opinions.     As part of the evidence to be furnished pursuant 

to Section 9.01, the Recipient shall furnish, or cause to be furnished, to ADB an opinion or 
opinions satisfactory to ADB of counsel acceptable to ADB showing:  

 
(a)  on behalf of the Recipient, that the Grant Agreement has been duly authorized or 

ratified by, and executed and delivered on behalf of, the Recipient and is legally 
binding upon the Recipient in accordance with its terms;  

 
(b)  on behalf of the Project Executing Agency where there is a Project Agreement, 

that the Project Agreement has been duly authorized or ratified by, and executed 
and delivered on behalf of, the Project Executing Agency and is legally binding 
upon the Project Executing Agency in accordance with its terms; and  

  
(c)  such other matters as shall be specified in the Grant Agreement.  
  
Section 9.03. Effective Date. (a) Except as ADB and the Recipient shall 

otherwise agree, the Grant Agreement shall come into force and effect on the date upon which 
ADB dispatches to the Recipient notice of its acceptance of the evidence required by 
Section 9.01. 
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(b) If, before the Effective Date, any event shall have occurred which would have 
entitled ADB to suspend the right of the Recipient to make withdrawals from the Grant Account 
if the Grant Agreement had been effective, ADB may postpone the dispatch of the notice 
referred to in paragraph (a) of this Section until such event shall have ceased to exist. 

 
Section 9.04. Termination for Failure to Become Effective.     If the Grant 

Agreement shall not have come into force and effect by the date specified in the Grant 
Agreement for the purposes of this Section, the Grant Agreement and all obligations of the 
parties thereunder shall terminate, unless ADB, after consideration of the reasons for the delay, 
shall establish a later date for the purposes of this Section. ADB shall promptly notify the 
Recipient of such later date.  

 
 

ARTICLE X 
 

Enforceability; Failure to Exercise Rights; Arbitration 
 
 
Section 10.01. Enforceability.     (a) The rights and obligations of ADB and the 

Recipient under the Grant Agreement shall be valid and enforceable in accordance with their 
terms and, where the Recipient is a member, notwithstanding the law of any state, or political 
subdivision thereof, to the contrary. 

  
 (b) Neither ADB nor the Recipient shall be entitled in any proceeding under this 
Article to assert any claim that any provision of the Grant Agreement is invalid or unenforceable 
because of any provision of the Articles of Agreement Establishing the Asian Development Bank 
or for any other reason. 
 

Section 10.02. Failure to Exercise Rights.     No delay in exercising, or omission to 
exercise, any right, power or remedy accruing to either party under the Grant Agreement upon 
any default shall impair any such right, power or remedy, or be construed to be a waiver thereof 
or an acquiescence in any such default; nor shall the action of such party in respect of any 
default, or any acquiescence in any default, affect or impair any right, power or remedy of such 
party in respect of any other or subsequent default. 
 

Section 10.03. Arbitration. (a) Any controversy between the parties to the 
Grant Agreement and any claim by any such party against any other such party arising under 
the Grant Agreement which shall not be settled by agreement of the parties shall be submitted 
to arbitration by an Arbitral Tribunal as hereinafter provided. 
 
 (b) The parties to such arbitration shall be ADB on the one side, and the Recipient 
on the other side. 
 
 (c) The Arbitral Tribunal shall consist of three arbitrators appointed as follows: one 
arbitrator shall be appointed by ADB; a second arbitrator shall be appointed by the Recipient; 
and the third arbitrator (hereinafter sometimes called the Umpire) shall be appointed by 
agreement of the parties or, if they shall not agree, by the President of the International Court of 
Justice or, failing appointment by him, by the Secretary-General of the United Nations. If either 
side shall fail to appoint an arbitrator, the Umpire shall appoint such arbitrator. In case any 
arbitrator appointed in accordance with this Section shall resign, die or become unable to act, a 
successor arbitrator shall be appointed in the same manner as herein prescribed for the 
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appointment of the original arbitrator and such successor shall have all the powers and duties of 
such original arbitrator. 
  

(d) An arbitration proceeding may be instituted under this Section upon notice by the 
party instituting such proceeding to the other party or parties.  Such notice shall contain a 
statement setting forth the nature of the controversy or claim to be submitted to arbitration, the 
nature of the relief sought and the name of the arbitrator appointed by the party instituting such 
proceeding. Within 30 days after the giving of such notice, the other party or parties shall notify 
the party instituting the proceeding of the name of the arbitrator appointed by such other party or 
parties.  

 
(e) If within 60 days after the giving of the notice instituting the arbitration proceeding 

the parties shall not have agreed upon an Umpire, any party may request the appointment of an 
Umpire as provided in paragraph (c) of this Section.  

 
(f) The Arbitral Tribunal shall convene at such time and place as shall be fixed by 

the Umpire. Thereafter, the Arbitral Tribunal shall determine where and when it shall sit.  
 
(g) The law to be applied by the Arbitral Tribunal shall be public international law, the 

sources of which shall be taken for these purposes to include: 
 

(v) any relevant treaty obligations that are binding reciprocally on the parties; 
 
(vi) the provisions of any international conventions and treaties (whether or 

not binding directly as such on the parties) generally recognized as 
having codified or ripened into binding rules of customary law applicable 
to states and international institutions, as appropriate; 

 
(vii) other forms of international custom, including the practice of states and 

international institutions of such generality, consistency and duration as to 
create legal obligations; and  

 
(viii) applicable general principles of law. 

 
(h) Subject to the provisions of this Section and except as the parties shall otherwise 

agree, the Arbitral Tribunal shall decide all questions relating to its competence and shall 
determine its procedure. All decisions of the Arbitral Tribunal shall be by majority vote.  

 
(i) The Arbitral Tribunal shall afford to all parties a fair hearing and shall render its 

award in writing. Such award may be rendered by default. An award signed by a majority of the 
Arbitral Tribunal shall constitute the award of such Tribunal. A signed counterpart of the award 
shall be transmitted to each party. Any such award rendered in accordance with the provisions 
of this Section shall be final and binding upon the parties to the Grant Agreement. Each party 
shall abide by and comply with any such award rendered by the Arbitral Tribunal in accordance 
with the provisions of this Section.  

 
(j)  The parties shall fix the amount of the remuneration of the arbitrators and such 

other persons as shall be required for the conduct of the arbitration proceedings. If the parties 
shall not agree on such amount before the Arbitral Tribunal shall convene, the Arbitral Tribunal 
shall fix such amount as shall be reasonable under the circumstances. Each party shall defray 
its own expenses in the arbitration proceedings. The costs of the Arbitral Tribunal shall be 
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divided between and borne equally by ADB on the one side, and the Recipient on the other 
side. The Arbitral Tribunal shall determine any question concerning the division of the costs of 
the Arbitral Tribunal or the procedure for payment of such costs. 
 

(k) The provisions for arbitration set forth in this Section shall be in lieu of any other 
procedure for the settlement of controversies between the parties to the Grant Agreement, and 
any claim by either party against the other such party arising thereunder.  

 
(l) If within 30 days after the counterparts of the award have been delivered to the 

parties the award shall not be complied with, any party may enter judgment upon, or institute a 
proceeding to enforce, the award in any court of competent jurisdiction against any other party, 
and may enforce such judgment by execution or may pursue any other appropriate remedy 
against such other party for the enforcement of the award and the provisions of the Grant 
Agreement. Notwithstanding the foregoing, this Section shall not authorize any entry of 
judgment or enforcement of the award against any party that is a member except as such 
procedure may be available otherwise than by reason of the provisions of this Section.  

 
(m)  Service of any notice or process in connection with any proceeding under this 

Section or (to the extent that such remedy shall be available) in connection with any proceeding 
to enforce any award rendered pursuant to this Section may be made in the manner provided in 
Section 11.01. The parties to the Grant Agreement waive any and all other requirements for the 
service of any such notice or process.  

 
 

ARTICLE XI 
 

Miscellaneous Provisions 
 

 
Section 11.01. Notices and Requests.     Any notice or request required or 

permitted to be given or made under the Grant Agreement, and any other agreement between 
any of the parties contemplated by the Grant Agreement, shall be in writing. Such notice or 
request shall be deemed to have been duly given or made when it shall be delivered by hand or 
by mail, telegram, cable, telex, facsimile or electronic mail to the party to which it is required or 
permitted to be given or made at such party's address specified in the Grant Agreement or at 
such other address as such party shall have designated by notice to the party giving such notice 
or making such request.  

 
Section 11.02. Authority to Take Action.     Any action required or permitted to be 

taken, and any documents required or permitted to be executed, under the Grant Agreement, on 
behalf of the Recipient, may be taken or executed by the representative of the Recipient 
designated in the Grant Agreement for the purposes of this Section or any person thereunto 
authorized in writing by him. Any modification of the provisions of the Grant Agreement may be 
agreed to on behalf of the Recipient, by written instrument executed on behalf of the Recipient 
by the representative so designated or any person authorized in writing by such representative; 
provided that, in the opinion of such representative or other person, such modification is 
reasonable in the circumstances and will not substantially increase the obligations of the 
Recipient under the Grant Agreement. ADB may accept the execution by such representative or 
other person of any such instrument as conclusive evidence that in the opinion of such 
representative or other person any modification of the provisions of the Grant Agreement 
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effected by such instrument is reasonable in the circumstances and will not substantially 
increase the obligations of the Recipient thereunder. 

  
Section 11.03. Evidence of Authority.     The Recipient shall furnish to ADB 

sufficient evidence of the authority of the person or persons who will, on behalf of the Recipient, 
take any action or execute any documents required or permitted to be taken or executed by the 
Recipient under the Grant Agreement and the authenticated specimen signature of each such 
person.  

 
Section 11.04. Execution in Counterparts.     The Grant Agreement may be 

executed in several counterparts, each of which shall be an original.  
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INSTRUMENT OF CONTRIBUTION 

 
 

[date] 
 
Asian Development Bank 
#6 ADB Avenue 
Mandaluyong City 
Philippines 
 
 
[Name and identity of contributor] (hereinafter referred to as the “Contributor”) hereby 
undertakes to contribute to the Asian Tsunami Fund (the “Fund”) in an amount of [$___] in 
accordance with the provisions of the [Board Paper entitled “Asian Tsunami Fund”] of the Asian 
Development Bank (the “Paper”) and subject to the terms and conditions set forth in the Paper. 
 
The contribution will be paid to the Asian Development Bank in the form of immediately 
available funds on or prior to [specify date]. 
 
The contribution shall be paid into [ADB to specify account details]. 
 
[The funds contributed hereunder shall be available only for projects [list sector and/or country 
limitations, if any]. 
 
Dated this ____ day of ___________ 2005. 
 
For and on behalf of  
 
__________________________________ 
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