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I. PURPOSE OF THE CONSULTATION REPORT 

1. As a core part of its Safeguard Policy Update process, the ADB held a second set of 
multistakeholder consultation workshops 18 – 20 November 2008. This week included an 
Indigenous Peoples Consultation workshop on 18 November, with a pre-consultation meeting 
the afternoon of 17 November, and a Multistakeholder Consultation Workshop on 19 – 20 
November followed by an optional Post-Consultation Dialogue held on the morning of 
21 November. These workshops occurred to provide ADB’s various stakeholders in 
government, the private sector, academe and civil society, including indigenous peoples, as well 
as other multilateral financial institutions and development agencies, an opportunity to share 
comments and recommendations on the Second Draft of the Safeguard Policy Statement as 
input to ADB’s preparation of a Working Paper for discussion by its Board of Directors 
anticipated for First Quarter 2009. These workshops are only one forum for stakeholders to 
provide comments. ADB also received written submissions from stakeholders and their 
organizations.  
 
2. The purpose of this Consultation Report is to present the observations, 
recommendations, and highlights of discussion that occurred during the Indigenous Peoples 
Consultation Workshop. This draft report was sent to stakeholder participants and participating 
ADB staff for corrections. This revised draft report is being posted on ADB’s Safeguard Policy 
Update website http://www.adb.org/Safeguards/about.asp. 
 

II. PARTICIPATION  

3. Nineteen participants representing specific indigenous peoples groups, and national, 
regional, and international networks of indigenous peoples, attended the Indigenous Peoples 
Consultation Workshop to consider ADB’s Second Draft Safeguard Policy Statement. A list of 
participants follows (Attachment A ). 
 

III. INTRODUCTION TO THE WORKSHOP 

A. Welcome 

4. Mr. Xianbin Yao, Director General, RSDD thanked the participants for joining ADB’s 
2008 Safeguards Policy Update consultation on Indigenous Peoples (IP/IPs). He emphasized 
ADB’s commitment to ensure its policies are consistent with the needs and aspirations of IPs, 
and management believes in the importance of providing this opportunity for stakeholders to 
review the second draft of the SPS. 
 
5. Ms. Vicky Corpuz, Chair, UN Permanent Forum on Indigenous Issues also spoke briefly 
during the opening session. Following are the key points she raised: 

·  UN Declaration on the Rights of IPs (UNDRIP) should underpin any policy on 
safeguards 

·  Though not legally binding, many of the articles contained in the declaration are 
contained in international human rights laws instruments (which are legally binding) 

·  UN Declaration is going to assume greater status in terms of international human 
rights laws in the future 

·  The policy is a tool for reconciliation, peace and development because it allows for 
negotiation between various actors, both state and non-state  
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B. Objective, Ground Rules, and Agenda 

6. The lead facilitator repeated the formal objective of the workshop: 
 
To review a second draft of the safeguard policy statement in its entirety, with emphasis on 
ADB’s response to stakeholder comments on the consultation draft.  
 
7. He asked the participants to agree on basic ground rules for process to help the group 
reach the objective. He also assured participants that a team of independent documenters was 
capturing their comments, suggestions, and questions in this workshop. The participants were 
assured a forum for open and constructive discussion. Each was encouraged to use the 
opportunity to articulate issues and concerns regarding the Second Draft Safeguard Policy 
Statement. As a multistakeholder consultation, the facilitators emphasized the importance of 
drawing out diverse opinions. Groups were specifically instructed not to seek consensus as that 
was not the purpose, nor would time allow to develop agreement on most points. The Agenda 
was presented and confirmed by the participants (Attachment B). 
 
C. Pre-Consultation Highlights (November 17)  

8. A few of the participants shared their reflections on what they thought were significant 
issues emerging from the pre-consultation on the afternoon of 17 November (Attachment C).  
 

·  Reiteration of the importance of Free prior and informed consent (FPIC) in all stages of a 
project: planning, implementation and monitoring 

·  Need for better information disclosure and access to information for better 
implementation 

·  Important for IPs to understand better what a project is all about 
·  Issues related to land rights, compensation rehabilitation, relates to accountability and 

grievance mechanisms 
·  Melamchi Case - IP policy was not triggered, though majority of people affected were IP; 

indicates weakness and is an instance where the policy is not implemented 
·  Weak bridging among the three policies; clear gaps among environment, resettlement, 

IP policies 
·  In the 1st case (Indonesia Renewable Energy Project) presented, there was a clear 

example on how FPIC could be obtained; community can be involved when they 
understand what a project is all about; ownership is increased 

·  In the Melamchi case (Nepal), who has knowledge, skills, experience, and who are 
credible to work on IP issues? Who are the experts working for the project who can 
represent the IPs? 

·  In the case of Lafarge, it was highlighted that there was no grievance mechanism in ADB 
to look at those things 

·  ADB should look at projects with cross-border (e.g. India and Bangladesh) 
·  ADB should try to implement small projects that stand a chance of obtaining good results 

with the use of current best practice as showcased by the Indonesia Renewable Energy 
Project 

 
D. Overview: Safeguard Policy Update and Second Dra ft Safeguard Policy Statement 

9. Ms. Xiaoying Ma, SPU Task Manager, ADB, presented highlights of the Second Draft of 
the Safeguard Policy Statement (Attachment D) .  She explained the overall structure, key 
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differences between existing policies and the second draft, and ADB’s response to comments. 
Ms Ma’s presentation was followed by a question and answer session below.  

 
E. Clarificatory questions and discussion 

(i) Does ADB have full, unconditional commitment to implement the safeguard 
policies? 

(ii) There are many non-IPs within IP territories. When we talk about community 
grassroot support, how do you get support from a mixed group?  

(iii) Is there any specific policy, explanation on the application of broad support FPIC 
in a mixed community? 
ADB: - Consult all affected individuals whether they are IPs or not, but seek 
consent of affected IP communities only 

(iv) What were the difficulties faced in incorporating the UN Declaration in the 
safeguards policy? 
ADB: - ADB fully recognizes and supports the UN Declaration 

(v) How do you address the wide range of diversion and gaps, how do you ensure 
that the minimum standard can be met?  

(vi) Does ADB go to just the borrowers or also to the clients/communities? 
ADB: - Both.  ADB needs to get broad support from all affected sectors. It also 
monitors implementation (e.g. does borrower do what it promised to do? Are risk-
mitigatingfactors in place?). 

(vii) Can there be a policy adjustment. e/g to make a country level safeguard systems 
a   precondition to getting money from ADB? 
ADB: - ADB very much interested in working with partner countries to strengthen 
their systems - policy gaps or regulatory gaps or capacity gaps in terms of 
application need to be addressed 

(viii) Are there any indicators for broad community support and FPIConsultation, and 
what’s the difference between the two in application? What are the indicators of 
their presence/ absence? 
ADB: - FPI Consultation is not the same as broad community support or consent 
Under the proposed draft, FPI Consent is operationalized in the context of those 
types of activities 
Unlike FPI Consultation, FPI Consent requires documentation of the final 
decision as to whether IPs support those activities 
ADB needs to gather input in developing handbook, operationalizing this; as yet 
there is no standardized instrument for gaining FPI Consent 

(ix) ADB should have country-level safeguard policies, not just general policies 
 

 
IV. POLICY PRINCIPLES: INDIGENOUS PEOPLES; SAFEGUAR D REQUIREMENTS 

FOR BORROWERS/CLIENTS (SR3), INDIGENOUS PEOPLES  

10. Ms. Joan Carling presented the indigenous peoples group’s recommendations on the 
sections of the Safeguard Policy Statement discussing specific policy principles and safeguards 
pertaining to IPs. The presentation is included immediately below with highlights of a plenary 
discussion following.  
 



 

SPU Consultation Workshop Report – Indigenous Peoples – 18 November 2008 7 

A. Presentation: Proposed Safeguards for Indigenous  Peoples  

1. General Recommendations 

(i) The policy should confirm to and reaffirm the international understanding of 
development provided by the UN Common Understanding of the Human Rights 
Based Approach to Development 

(ii) The policy, for indigenous peoples, should refer to and implement the UN 
Declaration on the Rights of Indigenous Peoples as the primary international 
instrument on the rights of indigenous peoples  

(iii) The linkages between the implementation and the principles of the three policy 
areas, resettlement, environment and indigenous peoples, should be made 
explicit. Additional provisions should be included within the resettlement and 
environment policies in areas relevant to indigenous peoples to ensure that 
specific protections are consistent 

(iv) Terminology used in the policy should be active and strong in order to avoid 
misinterpretation, inter alia, feasible should be replaced with possible, 'normally 
acceptable' should be removed, 'applicable' should be removed in reference to 
laws and standards, 'where relevant' should be removed 

(v) References to the use of external experts should be consistent throughout the 
document, and should use the term "independent, qualified and experienced 
experts, including indigenous experts".  In the case of projects impacting on 
indigenous peoples references to the use of experts should additionally specify 
the use of persons of indigenous origin 

(vi) The conduct of all assessments related to indigenous peoples including both 
environmental and social impact assessments must be conducted by 
independent, qualified and experienced experts and must include a process of 
validation by the affected indigenous peoples    

 
B. Presentation: Policy Principles and Safeguard Re quirements for Indigenous 

Peoples 

1. Indigenous Peoples Policy Principles and Safegua rd Requirements  

(i) The policy should specifically refer to and comply with the protections within the 
UN Declaration on the Rights of Indigenous Peoples as the specific international 
instrument that provides guidance for any action impacting on indigenous 
peoples  

(ii) The policy should refer to and apply the Common Understanding on Human 
Rights Based Development as a framework for development initiatives  

(iii) The safeguard requirements and the glossary of terms should provide accurate 
guidance as to the concept and process of free, prior and informed consent 

(iv) The definition of free, prior, and informed consent must not be conflated with the 
term broad community support as these two concepts are distinct in meaning and 
in process and application 

(v) The application of free, prior and informed consent should be to any action or 
project impacting in any way on indigenous peoples' lands, resources or rights  

(vi) Indigenous peoples must have the right to establish agreed terms and measures 
for addressing non-compliance with the agreed actions under the project 

(vii) The establishment of project level grievance mechanisms must include 
independent experts who are credible and acceptable to the affected indigenous 
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peoples. There are currently no provisions for measures that can be taken if a 
borrower/client does not establish a grievance mechanism for a specific project.  
Further in cases where indigenous peoples have sought legal redress from 
national processes, the grievance mechanism and accountability mechanism will 
still be applicable in assessing compliance with established agreements and ADB 
policies and standards 

(viii) Ancestral Domains, Lands and Related Natural Resources. Provisions 
concerning the assessment of impact on indigenous peoples' ties to lands and 
natural resources must explicitly refer to and encompass any impact on the 
livelihoods of indigenous peoples. This includes any economic dislocation or 
relocation, including any impact on traditional (non-economic) activities. (SR3 
paragraph 24).  

(ix) Physical Relocation of Indigenous Peoples. The provisions and protections 
explicitly provided in cases of agreed relocation must not only to allow the return 
of affected indigenous peoples to the lands and resources they traditionally 
owned, but also must also INCLUDE the rehabilitation of the land and restoration 
of livelihoods or if this is not possible, sustainable livelihoods should be provided 
including the budget needed for such.  (SR paragraph 32).  This should also be 
included in the Indigenous Peoples Plan (IPP) and subject to monitoring. 

(x) Indigenous Peoples Planning. During the planning process indigenous peoples 
must be involved fully and effectively, including in establishing agreed terms and 
conditions for any agreed measures to mitigate damages. Such terms and 
conditions must be linked to the Grievance Redress Mechanism, providing a 
clear process of complaint and redress for any non-compliance with the set terms 
and conditions. Principle 5 and SR paragraphs 14 – 17 must be amended to 
provide these protections. 

 
C. Highlights of the Plenary Discussion 

OBSERVATIONS RECOMMENDATIONS 
In the objectives and scope, how are Human 
Rights concepts incorporated into the document? 
 
With regard to the Human Rights based approach 
– mere mention is not enough; the question is how 
do we promote the implementation of HR?  
Building of a school is okay, but how about 
provision of teachers, instructional materials; is 
there a bilingual system of education? Otherwise it 
will be a need-based approach not an HR-based 
approach.  Limited to compliance. 

 

Although there is some incorporation of IP policy 
into Involuntary Resettlement (IR)… 

…linkage among the three policies has to 
be strengthened 

 Phrasing or formulation of the text needs 
to be stronger; remove qualifiers; since it 
is a general document, more flexibility is 
needed  

Process of consultations is very important There should be freedom to participate or 
not to participate 

On the grievance mechanism… …there must be a strict monitoring of the 
implementation of agreements  
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 Combine elements of the IP Plan and IR 
Plan to address other issues (e.g. IPs who 
were not resettled but were affected by 
resettlement activities) 

Difficult to determine cohesive identity of IPs; have 
non IPs in IP areas; different degrees of 
mainstreaming and assimilation into the general 
population 

 

How do we identify these people and how much do 
they want to be identified as IPs?  

 

How do we measure broad community support?  
Principles are strong enough, but are they inclusive 
enough? 

Strong policies but have to be pragmatic 

There are local grievance mechanisms or IP legal 
systems/customary law…why use national/state 
systems? 

 

  Definition of IP should be done at the    
  national level 
 

SR 1 para 27:  
·  No deliberate global definition because a single 

definition will not capture the diversity of IPs 
·  Government will not identify who are IP and who 

are not 
·  Principle is self-ascribed and recognized by own 

group and other IP groups as such 
·  Issue of absence of knowledge of being IP 
·  Transmigration policies of government 
·  UN Declaration is a response to these different 

demands  

Should be explicit mention of historic 
wrongs and redress of injustices 

 Customary law systems and tradition 
should be upheld for as long as they are 
consistent with international human rights 
standards. 

 Have to be flexible. People have a right to 
choose which system they want to use to 
get justice 

 Non discrimination and equality should be 
applied to IPs 

What’s the difference between FPIC and broad 
community support because both cover process 
AND outcome? 
How do we mirror free, prior, informed?  
How do we mirror degree of support? 51% is not 
majority, is not broad community support. Need 
indicators. 

 
 

Human Rights (HR) – rights of all people 
IP rights – rights of IPs; collective rights 

HR and IP rights should be included, not 
only HR 

Who are the “experts” on IPs?  
 

Someone who knows the indigenous 
system 

Independent, qualified and experienced specialist 
– what does “ independent” mean, what’s the good 
practice? 
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Grievance mechanism – borrower and clients 
 
 

For non compliant borrowers what to do –  
Bring them back to compliance 
If they comply, apply contractual remedies  

 
 

V. ENVIRONMENT POLICY PRINCIPLES AND SAFEGUARD REQU IREMENTS (SR1) 

11. Ms. Rukka Sombolinggi presented the indigenous peoples group’s recommendations on 
the sections of the Safeguard Policy Statement discussing specific policy principles and 
safeguards pertaining to the environment (SR1). The presentation is included immediately 
below with highlights of a plenary discussion following.  
 
A. Presentation: Environment Policy Principles and Safeguard Requirements  

1. Policy linkages 

(i) There is no strong link between the policy principles on the environment and the 
other policy sectors.  

(ii) There should be mainstreaming of indigenous peoples’ rights into both SR1 and 
SR2 

(iii) We will provide some specific examples… 
 
2. Objective of the Policy Principles 

(i) The objective of the environment policy principles does not include the objective 
to ‘avoid harm to the environment’  

(ii) This specific objective should be included in the policy principles 
 
3. Policy Principles  

(i) To ensure linkages, a new principle is recommended: 
(new) 6.  In the case of projects impacting on Indigenous Peoples the 
borrowers/clients will ensure that the Free Prior and Informed Consent of 
affected Indigenous Peoples is obtained and apply the provisions of SR3.  
 

4. Need to mainstream indigenous peoples’ rights  

(i) Indigenous Peoples are mentioned only within the safeguard requirements under 
“Biodiversity Conservation and Sustainable Natural Resource Management”: 
·  in the context of mitigation of the loss of Natural Habitat (Para 27); and  
·  under “Management and Use of Renewable Natural Resources (Para 32).  
 
a. Recommendation 

(i) The current inclusion of indigenous peoples in SR1 is only on two points as 
mentioned, and is inadequate  

(ii) Indigenous peoples’ rights should be mainstreamed throughout SR1 
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5. Conduct of assessments 

(i) The SR states: “the environmental assessment will examine whether there are 
individuals and groups that may be differentially or disproportionately affected by 
the project’s potential adverse environmental impacts because of their 
disadvantaged or vulnerable status (especially those of poor, women and 
children)” (para 7)  

 
a. Recommendation 

(i) This section should refer to specifically to indigenous peoples, and the need for 
indigenous peoples to be fully involved in the conduct of the assessment and 
there needs to be a mechanism for validation of the results of the assessment by 
the affected peoples 

(ii) The section should also refer to the need to apply the provisions of SR3 if 
indigenous peoples are present or affected  

 
6. Legal framework 

(i) The legal framework against which a project will be assessed for impacts and 
risks is proposed to be the requirements of the ADB's safeguard policies, and 
"laws and regulations of the jurisdictions in which the project operates that 
pertain to environmental matters, including host country obligations under 
international law" (para 4).  

 
a. Recommendation 

(i) This should be amended to:  
·  The project’s potential environmental impacts and risks will be reviewed 

against the requirements presented in this document, and international laws 
and standards.  

 
7. Protected Areas 

(i) The proposed policy principles and safeguard requirements do not explicitly 
include community conserved areas (CCA), already recognized by the IUCN  

(ii) The policy does not prohibit extractive projects in protected areas --- such a 
prohibition should be explicitly included  

 
a. Recommended changes 

(i) In circumstances where some project activities are located within a [DELETE: 
legally] protected area, the borrower/client, in addition to the requirement 
specified in paragraph 28 above, will meet the following requirements:  
·  Act in a manner consistent with defined protected area management plans.  
·  Consult protected area sponsors and managers, local communities, 

Indigenous Peoples and other key stakeholders on the proposed project.  
·  Implement additional programs, as appropriate, to promote and enhance the 

conservation aims of the protected area.  
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8. Consultation provisions 

(i) Where the safeguard requirements reference free, prior and informed 
consultations, the specific right of indigenous peoples to free, prior and informed 
consent, based on the collective right of self-determination, should be provided 
for actions impacting on indigenous peoples' lands and resources  

(ii) A cross-reference to the provisions of SR3 should be included  
 
9. Definitions and Glossary 

(i) There is a clear need to provide and amend some of the definitions for the terms 
used in order to avoid misinterpretation in the implementation of the policy, for 
example: 

(ii) Biodiversity: should be understood to include both ecosystems and the peoples 
living within and conserving such ecosystems  

(iii) FPIC needs to be accurately framed in the glossary for further development in 
partnership with indigenous peoples   

 
B. Highlights of the Plenary Discussion 

 
OBSERVATIONS RECOMMENDATIONS 

On the concept of biodiversity, there is a need to 
consider… 

…safeguarding both biological 
diversity and cultural diversity. 

On the issue of climate change (CC)  – IPs are affected 
by both CC and solutions to CC…  

…any solutions to CC should 
consider IP rights 

ADB:  see the integration of the three safeguard 
policies as being important; have to look at where the 
synergies are; what’s the optimal level of integration? 
Some stakeholders worry that integration dilutes the 
integrity of their individual sectors; scope of integration 
includes due diligence; to what extent do we want to 
insert IP policies into the other 2 policies? 
 

 

What about laws? Have any projects complied with 
local laws? 

 

Regarding protected areas: community conserved 
areas and IP areas; there are different kinds of 
protected areas 

“Protected area” has to be defined 

 Reiterate the ecosystem approach; 
IPs may want to use this side by side 
the HR based approach when 
discussing environmental safeguards 

 Strengthen and reinforce natural 
resource management of IPs (2% vs 
18%) 

On the grievance and accountability mechanisms, will 
ADB’s apply even if legal measures are already 
underway? 
ADB: Yes. 

 



 

SPU Consultation Workshop Report – Indigenous Peoples – 18 November 2008 13 

What is being done for biodiversity offsets?  
 

Need to put in the policy explicitly 
or biodiversity compensation; in some 
cases it is being done 

Para 24, p 40 does alien species refer to GMOs? 
There may be intended or unintended dangers to 
species 

Try to minimize loss of biodiversity; 
try to balance (para 27, p 41) 

 
 

VI. INVOLUNTARY RESETTLEMENT POLICY PRINCIPLES AND  
SAFEGUARD REQUIREMENTS (SR2) 

12. Dr. Farmark Hlawnching presented the indigenous peoples group’s recommendations on 
the sections of the Safeguard Policy Statement discussing specific policy principles and 
safeguards pertaining to involuntary resettlement (SR2). The presentation is included 
immediately below with highlights of a plenary discussion following.  
 
A. Presentation: Involuntary Resettlement  

1. Analysis 

(i) ADB states that "indigenous peoples are closely tied to land, forests, water, 
wildlife, and other natural resources, and therefore special considerations apply if 
the project affects such ties (SR3: Para 24)." But such recognition is not reflected 
in the policy on involuntary resettlement as the policy does not refer to specific 
protections for indigenous peoples 

 
a. Recommendation 

(i) The involuntary resettlement sections must repeat the specific prohibition on the 
involuntary resettlement of indigenous peoples (UNDRIP – Art# 8 (c)  

(ii) The policy must also specifically state that in the case of any project impacting on 
indigenous peoples the full provisions of the indigenous peoples’ policy principles 
and safeguard requirements apply (SR2: Para 31 needs to strengthen and 
modify)  

 
2. Analysis 

(i) “Social assessment and valuation of acquired assets will be conducted by the 
borrower/client through qualified and experienced experts without participation of 
affected peoples (SR2: Para 16&22).” 

(ii) These terms are vague and do not provide adequate protection 
 

a. Recommendation 

(i) Social impact assessments and valuations of assets shall be conducted by 
qualified and experience expert who is indigenous origin with full and effective 
participation of affected indigenous peoples, and a process of validation of the 
results of such assessments and valuations  (e.g. EMRIP) 
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3. Analysis 

(i) Land ownership under the proposed IR policy of ADB is subjected only to formal 
legal rights and under national laws. It fails to recognize international laws 
particularly to UN Declaration on Rights of Indigenous Peoples (SR2: Para 4).  

(ii) This provision will affect negatively to collective land ownership system of 
indigenous peoples particularly on communal lands which is not recognized in 
many countries as well as when it comes to redress mechanism (SR2: Para 5 
and 13).  

 
a. Recommendation 

(i) The land rights of indigenous peoples must be recognized according to 
customary and traditional tenure systems and in compliance with international 
laws and standards, including the recognition of communal lands and in 
conformity with the UN Declaration on the Rights of Indigenous Peoples  

 
4. Analysis 

(i) To ensure timely availability of required resources, land acquisition and 
resettlement costs may be considered for inclusion in ADB financing. 
Resettlement expenditure is eligible for ADB financing, if incurred in compliance 
with the ADB Safeguard Policy Statement and with ADB-approved resettlement 
planning documents (SR2: Para 14) 

 
a. Recommendation 

(i) ADB will take full responsibility for all impacts of any relocation or resettlement 
conducted with their financing  

 
5. Analysis 

(i) The proposed Involuntary Resettlement Safeguard Policy fails to protect all 
displaced persons because the scope of the policy is not defined as “persons 
displaced by ADB financed projects.”  Rather, the Second Draft covers merely 
persons displaced by land acquisition, which itself is an undefined term.  

 
a. Recommendations 

(i) The policy provisions related to the resettlement of indigenous peoples shall be 
valid for indigenous peoples who live within their lands and territories 

(ii) All references to national law should refer also to obligations under international 
laws and standards, including international customary law  

 
B. Highlights of the Plenary Discussion 

OBSERVATIONS RECOMMENDATIONS 
 In Para 34, quote UN Declaration, Art. 10, 

IPs should not be forcibly removed from 
their land…without FPIC… compensation… 

Integration of IPs into host community raises  
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issues such as conflict and loss of identity of IPs 
Not just physical displacement but cultural 
dislplacement (identity is much tied to land) 

 

There is also economic displacement because 
practice of traditional livelihood is now disallowed; 
policies disadvantageous to IPs are implemented  

Loss of traditional livelihood and culture – 
include under heading of economic 
displacement 

 There should be validation of plans by IPs  
 Establish strong grievance mechanisms 
 Full participation of IPs in ALL levels of the 

project  
Impact of resettlement for IPs goes beyond socio-
economic impact 

Distinct impact to IPs of displacement 
should be fully captured  
Because in the policy, “persons” are used, 
but in the case of the IP, it is the IP that is 
displaced, not individual people. Maybe 
persons/IPs should be used 

ADB: 
·  Discussion highlights importance of each 

safeguard policy; one triggers the other 
·  Separate policies are needed to distinguish 

activities from people (e.g. involuntary 
settlement vs IPs) 

·  Interlinking, put 3 policies together into an 
integrated whole 

·  We cannot solve all problems but we can 
make things better 

 

 On the issue of “experts”, try to source from 
the affected IP group; if not possible, get 
‘experts’ from other IP groups instead 

What does FPIC mean in IR policy Principle 2? 
Issue on just compensation (not only monetary); 
is there land to land compensation; that may be 
what people desire; IPs are collective not 
individuals; is there any mechanism to address 
the collective impact on an IP group? 
The use of an individual compensation scheme 
causes a lot of conflict within a group 
What is the depth of impact of resettlement on 
IPs?  

 
 
Can we come up with a more targeted 
compensation mechanism that takes this 
collective ownership into account? 
 

CHARM Case – ADB funded proj undermined the 
subsistence farming livelihood of the Ips living in 
the area; characteristic of Ips is subsistence (just 
enough); no character to get much more; just 
what is enough; when proj undermine viable 
subsistence activities, there should be a policy to 
address this. 

 

Points related to culture:  not only economic 
compensation; but “cultural” compensation as 
well 

Preservation of cultural artifacts, traditions, 
etc. how do you ensure respect for culture 
when they are displaced (not just financial). 
E.g. ancestral grave sites, we refuse to 
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leave because we cannot leave our 
ancestors 

On the issue of qualified and experienced local 
experts… 

…do not exclude certain peoples; there 
should be complementarity of skills and 
competencies 

 Special mention should be made on the 
impact of involuntary resettlement on 
women and children  

Compensation – does money go to the people or 
just a select few? 
People hold certain areas sacred; cannot be 
compensated 
 
Flaws in compensation system; dominant group 
wanted to be displaced; intentional displacement 
to get good compensation 

 

 For full and effective participation: all 
information should be made available in the 
local language; empower the rights holder 
to participate effectively 

 
 

 
 

Integration of IP issues into environment 
and IR is important but having a special 
policy for IP to protect cultural heritage is 
also crucial 

ADB: 
1.  compensation…one of the strategies 
2.  on cultural institutions – Principle 2 support 
social and cultural institutions 
3.  local experts – should be part of FPIC, no 
need to label them as local experts 

 

 

VII. COUNTRY SYSTEMS APPROACH 

13. Mr. Jiten Yumnam presented the indigenous peoples group’s recommendations on the 
sections of the Safeguard Policy Statement discussing country safeguard systems. The 
presentation is included immediately below with highlights of a plenary discussion following.  
 
A. Presentation: Country Safeguard Systems 

1. Definition 

(i) A 'Country Safeguard System' is defined as: 
 

Definition. “Country safeguard systems” is used to mean a country’s legal and 
institutional framework, consisting of its national, sub-national, or sectoral 
implementing institutions and relevant laws, regulations, standards, and 
procedures, which pertain to the safeguard policy areas.  
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a. Analysis 

(i) This does not include relevant international law, commitments and standards to 
which the country is signatory or which are binding on the action of the country.  

(ii) These laws, standards and commitments are, particularly in safeguards, a 
fundamental part of the context of a country's safeguards and should be explicitly 
reviewed and confirmed in any assessment of the country's applicable system.  

(iii) It also does not refer to or include any customary laws or systems.  
 

b. Recommendation 

(i) A Country Safeguard System should be defined and understood as including 
international laws, standards and agreements  

 
2. Criteria for the Use of CSS  

The CSS can be used if: 
(i) the CSS is equivalent to ADB’s, i.e. the CSS is designed to achieve the 

objectives and adhere to the applicable policy principles set out in ADB’s SPS; 
and  

(ii) the borrower/client has relevant capacity to implementing the applicable laws, 
regulations, rules, and procedures in the country or specific sector concerned.”  

 
a. Recommendation 

(i) Safeguard systems stem from and area framed by internationally agreed norms, 
standards and laws  

(ii) A country safeguard system should be assessed according to its compliance with 
international laws, agreements and standards 

(iii) Any introduction or use of a country system also must not result in the curtailing 
of any human rights, including the right to protest.  

 
3. Judging equivalence  

The proposed policy states:  
(i) …If the assessments reveal that gaps can be addressed reasonably, ADB and 

the borrower will agree on specific gap-filling measures to be included in an 
action plan… …If the equivalence assessments conclude that gaps at 
country/sector/agency level cannot be addressed within a reasonable timeframe, 
ADB will not move into the second phase of acceptability assessment …  

 
a. Recommendations 

(i) Any problems or gaps must be addressed prior to any progress towards the use 
of a country system  

(ii) Assessment of equivalence should be conducted with regards to international 
standards and laws, not only the ADB policies and standards 

(iii) Equivalence must include both the policies and laws and the extent to which 
such policies and laws are actually applied in the country. Actual application 
should be the focus of equivalence judgments, not the words of the policies and 
laws  
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(iv) There must be a process for validating the results of the equivalence study to 
enable involvement of indigenous peoples in the assessment of the country 
system 

 
4. Experience with the CSS 

(i) The experience of indigenous peoples throughout the world with their own 
national government’s laws is below the UN Declaration and other international 
laws and standards  

(ii) Efforts of World Bank to apply CSS in countries like India has led to further 
weakening of India's policies on Development, Environment, Rehabilitation and 
Resettlement, Tribals and on Land Acquisition    

(iii) The application of India's Weak National laws had already led to further 
alienation, forced displacement and impoverishment of Indigenous peoples from 
their land and survival sources 

(iv) The use of national safeguards does not usually include FPIC, involvement of 
indigenous peoples in assessments, accountability and redress mechanisms  

 
5. Grievance and Redress Mechanisms 

(i) The phased approach to the use of CSS does not detail the establishment of 
grievance and redress mechanisms as essential and independent parts of the 
system 

(ii) Without a clear grievance and redress mechanism the application of a CSS 
constitutes a serious weakening of accountability and responsibility for the 
outcomes of ADB financed actions 

(iii) There is no provision for challenging the conclusions of the equivalency and 
acceptability judgments  

 
a. Recommendations 

(i) An independent grievance committee with members agreed by the communities, 
no cost for action, authority to act, established timelines for prompt action  

(ii) Authority to act and resolve the majority of the issues  
(iii) Affected people must also be able to access the Accountability Mechanism and 

other mechanisms including international mechanisms  
(iv) Use of other mechanisms for redress must not prejudice access to the grievance 

mechanism or the Accountability Mechanism  
 
6. Other concerns 

a. Private Sector Financing  

(i) The application of national laws without referring to international law through 
CSS will further worsen already persisting violations, where State's safeguard 
implementation often favours the private sector 
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B. Highlights of the Plenary Discussion 

OBSERVATIONS RECOMMENDATIONS 
Equivalence, assessment will there be a chance for IPs to 
take a look at it 
 
 

Equivalency – framework used 
should be international human 
rights and environmental rights;  
 
Minimum standard should be the 
UN Declaration 

Gap filling measures –identify, give examples  
What are highly sensitive projects?  Give examples so we 
know which projects will exclude CSS 

 

ADB: 
·  Apply CSS unless there are compelling reasons not to 
·  CSS are here to stay 
 
·  Something we need to work with partner countries, 

especially equivalent practices that are in line with 
international best practice 

·  Customary laws, etc are not going to be defined 
·  If ratified or subscribed to conventions and not 

reflected in local law, it’s a gap 
·  Grievance redress in the context of country systems 
·  Policy principles relate to the creation of a 

redress/grievance mechanism (national or sector 
level) 

Adoption of country systems will in 
no way compromise accountability 
mechanisms 
 

Process questions – some participants pointed out need 
for equivalence and acceptability assessment to be 
subjected to consultation; how laws or regulations are 
practiced 

 

Gap filling measures – equivalent assessment is very 
useful tool; useful to identify policy dialogue issues, etc. 

Some gaps may be addressed at 
project level; bigger ones more 
long term intervention between 
ADB and client 

World Bank experience: 
·  WB is advanced in piloting country system approach  
·  Meeting in Ghana was an important step forward 
·  FPIC is at the heart of discussions 
·  Discussed at the WB board at least 3 times in the past 

4 years 
·  Many meanings of FPIC (consent, consultation) may 

be talking at different planes if trying to achieve 
agreement  

·  2 approaches to FPIC: EBRD and IFC/MIGA 
·  2004: Board would not accept FPI Consent; reiterated 

in 2005, and again in 2006 
·  Application at WB is inimical 
·  FPI Consultation is applied to all projects that have 

significant risk to any communities not just IP 
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communities. There is broadening of its application 
·  For practitioners FPIConsultation and broad 

community support are important  
ADB: 
China has 54 ethnic groups, which approximately covers 
100M people   
Concern: if policy is too restrictive, it may pose difficulties 
in implementation; need some flexibility 
WB: 
FPIC – our understanding is that it is tantamount to a veto 
of a project. 
3 aspects where FPIC can be applied: 
1. land acquisition – primarily for transportation 
2. improve quality of social impact assessment (pick up IP 
concerns, women, etc) 
3.  experts can facilitate but local people have to be the 
source of knowledge 

 

ADBs accountability mechanism (grievance redress 
mechanism for project affected people) 
Looks into grievances and compliance to ADB policies 
 
Experience shows the devil is in the details. 
 
Challenge: access to mechanism; people know it exists; 
no elite capture (esp challenging for IPs) 
 
A grievance mechanism is increasingly being adopted as 
part of accountability mechanisms 

 

What do you do when a government does not recognize 
IPs? Some do not recognize IPs 
 
What about country systems with repressive regimes? 
 
There is a weakening of policies at country level 

 

What is the leverage point of ADB or WB? Countries will 
borrow money from other sources that don’t have many 
conditions 
 
UN Declaration – instrument that can be used in whatever 
situation we find ourselves in this will spell the difference  
 
Early warning procedures of ADB- are there any? 
 
Concerns on use of country systems:  sets of promises 
and commitments; they will commit if they need the 
money, but how stringent will be the monitoring and what 
set of actions can ADB do by itself to address violations to 
these commitments? Matter of political will by the bank to 
ensure compliance of its borrowers and clients to its 
policies 
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ADB: 
Loan agreements has covenants; regardless of a country 
system; due diligence requirements remains the same. 
Responsibilities remain the same. 
 
In the past, what concrete actions did ADB take when 
there was non-compliance to its policies, e.g. safeguard 
requirements? 
- suspension of project 
 
 

VIII. REFLECTIONS & CLOSING REMARKS  

A. Reflections 

14. Participants were asked to complete the following sentence as a way to give a final input 
to the conference: One important point for me for the day was… 
 

·  Having a realistic expectation of ADB on IP rights and development 
·  Constructive discussion 
·  The effective implementation of declaration is what we are fighting for 
·  Openness to engage in dialogue and look to the future 
·  Constructive dialogue 
·  Face to face dialogue with affected groups 
·  Enlightened on ADB’s policy, human rights 
·  Very constructive dialogue, want to see the framework 
·  Constructive and promising, but what matters is not what we say but what we do 
·  FPIC, seek to see better practices of ADB’s projects 
·  Want to see the end policy 
·  Have to work on how to operationalize policy on the ground 
·  Like to see the poor, affected by discussions 
ADB: 
·  Very constructive helpful comments that will contribute to the policy 
·  Participants did their homework, very well prepared 
·  FPIC, broad community support 
 

B. Closing Remarks 

15. Mr. Nessim Ahmad, Director, RSES, ADB, thanked the group for their active 
participation, as shown by their engagement, intensive study of documents, and the lively and 
well-grounded discussions with colleagues. In closing, he underscored the following themes: 
 

(i) How do we move forward on UNDRIP? How do we make sure it goes beyond a 
UN declaration and to what extent do countries subscribe to it and actually reflect 
it in implementation of their own policies? 

(ii) FPIC – what does it mean, how do we operationalize it? What is the operational 
difference between FPIC and “broad community support”? 
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(iii) Not everyone agrees with the idea of policy integration; however this group 
seems to think it is a good one. 

(iv) We need to identify local redress mechanisms that can be configured to the local 
context and respond to IP concerns and priorities. 

(v) Qualified experts – how do you implement this policy provision properly? We 
need the right people involved; but how do you identify them? 

 
16. Next steps for the safeguard policy update process are to review the workshop reports 
and all formal comments received during this consultation period, and then prepare a Working 
(W) Paper for discussion by ADB’s Board of Directors with a target of 1st Quarter 2009. This 
paper will also be placed on ADB’s SPU website.  The final policy, or R-paper, will then be 
prepared based on guidance from the Board. Mr. Ahmad reminded the group that the 2nd Draft 
Safeguard Policy Statement is still a draft, and he looked forward to receiving comments to 
improve it. 
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ATTACHMENT B: AGENDA 
 

8:30 – 9:00 Registration  

  9:00 – 9:20 

  9:20 – 9:30 

  9:30 – 10:30 

 

 

 

 

10:30 – 11:15 

Welcome  -  Xianbin Yao, Director General, RSDD, ADB 

Consultation Agenda and Ground Rules -- Facilitator 

Overview – Ms. Xiaoying Ma, SPU Task Manager, ADB 

·  Proposed overall policy structure; 

·  Principles & safeguard requirements for borrowers/clients; 

-- Existing policies and the 2nd Draft: key differences; 

  -- ADB’s response to comments on the consultation draft; 

Questions and Clarifications 

11:15 – 12:30  Policy Principles: Indigenous Peoples 
(Presentation of IP participants recommendations, comments; discussion) 

12:30 – 1:30 Lunch Break 

  1:30 – 3:00 Safeguard Requirements for Borrowers/Clients (SR3), Indigenous Peoples 
(Presentation of IP participants recommendations, comments; discussion) 

  3:00 – 4:30  (A) Environment and Involuntary Resettlement Policy Principles and Safeguard 
Requirements (SR1 & SR2) 

(B) Country Systems Approach 

(Presentation of IP participants recommendations, comments; discussion) 

  4:30 – 5:00 Closing Reflections 
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ATTACHMENT C: CASE STUDY PRESENTATIONS FROM PRE-CON SULTATION 
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ATTACHMENT D: OVERVIEW PRESENTATION, SAFEGUARD POLI CY UPDATE AND  
SECOND DRAFT SAFEGUARD POLICY STATEMENT 
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