'A New Water Law, ‘Privatization and Access '

I. The New LAW ON WATER RESOURCES

A4

-

In 19 February 2004, the House of Representatives passed the Draft Law conceming VWater Resources 1o
become a new law. President Megawati signed it on 18 April as Law No. 7 of 2004. This Law No. 7 of 2004
concermning water resources has replaced Law No. 11 of 1974 conceming Waters. The old law is deemed as no
longer suitable to the condition, the change in community life, ecology, and by the application of govemmental

- decentralization. The diminishing water resources in addition to the increasing population of people and the
activity of industry become the background of the preparation of the new law.  This law was planned for
passing on 23 September 2003 and it was postponed several times due to widespread rejection from
the farmers, urban consumers, religious and community organizations, NGOs, and academicians.

The agenda of privatization for water management and water commercialization becomes the basis for
widespread rejection. from ‘the community against this law. Thére are articles that provide the
encouragement for privatization in all parts of water management both for the interest of drinking water
supply and agricultural irrigation. Ownership limitation of foreign capital in the sector of water supply is
not regulated in this Law'No. 7 of 2004. '

. This law provides room for private sector to control all forms of water sources (ground water, all kinds of surface
water, and part of river surface). The instrument of Use Right becomes the basis for exploitation and control of water
sources to individual, business unit and the community, with the instrument, of Right of Consumption, this law limit
the foam and number of water use by the community for the purposes of daily necessity and people agricutture., ‘
Outside the criteria limit, it is required to obtain pemit for the right of business use and spend the cost with the
presence of limitation of water use by the community then the water supply for commercial purposes is getting
bigger. For that purpose, the private sector has to apply for permit and pay the use of water. By this-arrangement the

- water will flow for commercial purposes those who are able from economic side. This arrangement constitutes the

realization of principal of water commercialization. ' ‘

With the arrangement of permit for business use right, the private sector has the opportunity to control
water sources jointly owned by the community. The process of permitting formalities. constitutes an
obstacle for the community for using and exploiting the water sources that become joint ownership.
The water sources jointly owned by local community and traditiomal community group can be
transferred and delegated by the government and regional government to the private sector that are
more capable to undergo the process of the permitting formalities. s

Therefore a number of farmer organizations, fammer individuals urban poor community group, traditional community
group, labor organization, community and environmental organization, and legal aid institution express their
objection to the substance in Law No. 7 of 2004 conceming water resources. The philosophical ground of this law is
opening the opportunity for privatization of drinking water supply and commercialization of sources.

1.1 Requirements of WATSAL_—WorId Bank

Chronologically, this Law constitutes part of WATSAL project, which is financed by the World Bank and
signed in 1998. The World Bank has stated that it must be a policy reform in water management in
Indonesia in future as reguirements for the loan. The plan for conducting policy inform of water
management in Indonesia as a result of study in 1997 as conducted by Sectoral Team of the World
Bank. The study has concluded that the World Bank cannot proceed on its loan to the water and
irrigation sector in Indonesia, if there is ne merger policy reform in this sector. Before that, the World
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Bank and ADB have identified the need for restructuring in his sector at the time of conducting dialog
among the departments for discussing the seventh Five Year Development Plant (PELITA) as
organized by Bappenas (National Development Planning Board). :

Based on this ground the World Bank offered WATSAL loan to the government of Indonesia in April
1998 for restructuring the water sector. As a follow-up of the deal between the Government Indonesia
and the World Bank for WATSAL, Bappenas has established a special team consisting of government
official and consultant having status as NGO, together with the staff of the World Bank to set.up Matrix
of General Policy in Water Sector. This team with Ministerial Decree dated 2 November 1998 has
officially become the Task Force of Water Resource Policy Reform under the direction of Bappenas
and the Minister of Settlement and Kegional Infrastructure. :

This team, as it is known by the name of WATSAL Team, has signed one Sheet of Sectoral Policy,
which includes the Matrix of General Policy in it. The WALSAL Task Force also has set up the Agenda
for WATSAL implementation, complete with procedural phases and schedute for each phase of policy
restructuring as stipulated in Policy Matrix. This plan was submitted to the World Bank on 29 March
1999 as guidelines for the supervision of implementation. It was just on 28 May 1999 the Government
signed a loan contract amounting to US$ 300 million which was channeled in 3 times of disbursement.
The third disbursement will be conducted when a new Law on Water has been passed.

In the WATSAL document it is mentioned that the New Law on Water has to apply some main
principles of water management. The concept of water right as the basis of allocation for surface water and
underground water constitutes the first point in the main principles as given by the World.Bank as stipulated ifi the Key
"Principles of a National Water Policy (Document of The World Bank For Official Only: “Report and Recommiendation of
the President of IBDRD to the Executive Directors on A Proposed Water Resources Sector Adjustment Loan in the
Amount of US300 million to the Republic of Indonesia, April 23, 1999) :

1.2 Liberal Concept of “Water Right”

In the WATSAL document it is mentioned that the New Law on Water has to apply some main.
principles of water management. The concept of water right is the main principle as the basis of
allocation for surface water and underground water as stipulated in the first point of Key Principles of a
National Water Policy (Document of The World Bank, 23 April 1993).

The toncept of water right, written as Hak Guna; later becomes the basis for allocating water
resources for the whole stakehoider for daily basic necessity, agriculture and commercial purposes (for
individual, business unit and cooperative) in the new Law on Water Resources No.7 of 2004. The use
right of water constitutes the concept that inspires the whole content of this Law No. 7 of 2004.

The water right constitutes the result of liberal (market) thought, where water is treated as commodity
that ‘has commercial value. It is stated that the 1945 Constitution, particularly article 33 does not
recognize and does ot provide water right to private sector, because that right constitutes ownership
by individual and company.  The constitution only granting the permit by the State or Regional
Government as imposed to taxes as well as production sharing for the company.

As viewed from legal construction, the water right has no theoretical -background. The granting and
withdrawal of permit by the State as referred to in the 1945 Constitution constitutes the area of
administrative law. Whereas the water right constitutes the area of Civil Law, where its withdrawal can
only be conducted by the court ruling. From this side, there is inconsistency in translating the mandate
of the 1945 Constitution. ‘ ‘ :

With the presence of the concept of water right (Hak Guna) in Law on Water Resources in 2004, it
means that the Government has transferred -and or materialized “the right of state control” on water as
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important production branch that is in control of life necessity of many people, to individual or
commercial business entity. In that way this matter is contradictory to Article 33 of the 1945
Constitution. The State cq the government is provided with a mandate to ascertain that the right of
each person on water.can be complied with.

Wh y it is given the water right, instead of permit or allocation of water ?

The main objective to apply the concept of water right (Hak Guna) is to provide long-term legal
certainty for financier in water sector. In the event that it occurs a problem of water supply in future and
or dispute with the community who realize that they are entitled to the water source since long time
ago, with the formal legal basis, the investor possessing the use right has stronger. legal power. From
that -description, what becomes the main objective for appearing the concept of water right.is not “for
advancing public welfare” (social welfare) but for “the profit of capital owner” (capital welfare). When we
are talking about capital owner, it is certain that who will dommate the water sector is foreign private
seotor

1.3 Impact for Agriculiture

Agriculture, particularly rice-field agriculture, requires more water as compared to other sectors. The
economic advantage as given for use of water by rice-field is smaller as compared to other sectors and
non-staple food, as well as decorative plant. The price of packed water is Rp 1000,000.-/m3, price of
PDAM clean water is Rp 1200.-/m3 up to Rp 3200.-/m3, whereas the economic value of water. for
irrigation is very low. So as to produce 1 kg of rice it is required irrigation water amounting to 3000 liters
(1), the price of rice as set by the government is (Rp 2790.-/kg), deducted by production cost (fertilizer,
pesticide, etc.) is amounting to 30%, then the value of water for irrigation is Rp 650.-/m3.

Even though the value of water for irrigation is very small, but the irrigation water has a multiplier effect
that is very important, because with the presence of irrigation water it can be created job opportunities
for 23.5 millions of farmers and il has a very important contribution to the preparation of'food for the
Indonesian people (national food resilience). With such disparity of economic value and social value, it
is required an in-depth policy in water resource management. In view of some matters as above-
mentioned, it is appropriate that water is caHed social goods and it constitutes life necessity for many

people.

If the economic value of water is given more. attention, the water allocated for agriculture does not
become priority for the Regional.-Government. Limited water will be allocated for the interest of sector
providing the biggest economic advantage. The farmers who do not get water ration, they will leave the
sector of agriculture or'rice-field plant, and choose other kinds of plants that require less water (maize,
cassava, non-staple secondary crop, decorative plant). In a big scale, the change to these kinds of
plants will influence the ability to comply with their own needs for staple food (food sovereignty).

The change of farmers from planting plant paddy in the rice-field to other plants or other works due to
water shortage has been going on in many areas in Indonesia. As for the water allocation for
agriculture as set as priority according to the law, it turns out to %2 ignored. The sector of industry,
packed drinking water as well drinking water for urban becomes the priority of the Regional
Government because it gives bigger economic advantage. :

1.4 Privatization of Drinking Water Supply
The 1945 Constitution has mandated to the government of the State Indonesia in the Preamble that
the purposes of establishing the Government of the State of Indonesia, one of them is for advancing

social welfare. Aricle 33 has firmly mandated that water as part of production branches that are
important for the State and controlling life necessities of many people is under the control of the State.
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Law No. 7 of 2004 concerning Water Resources provides room for the role: of private sector in
organizing the water. Observing the Explanation of article 40 paragraph (4), as stipulated in Articles 9,
10, 26, 40, 41, 45, 80 and other executorial articies related to the those articles.

As stipulated in Article 40 paragraph (4) of Law No. 7 2004 concerning Water Resources:
(4) Cooperative, private business entity, and the community can-take part in
organizing the development of drinking water supply system development.

The explanation of this article is as.follows:

(4) In the event that in an area there is drinking water organization as conducted by a
business entity belonging to the state and/or business entity belonging to the regional
government; the drinking water organization in the area shall be conducted by
cooperative, private business entity and the community.

This Law on Water Resources does not provide further explanation concerning the limitation and form
of private sector participation in water management. Observing the Explanation of article 40 paragraph
(4), such matter can then be inferred that private sector (both national and foreign) may run and
replace the role of water organization in the areas that have not been organized by the State.

In the event that the Government has not been able to fully organize the management, it does not
mean that the right on water for each person can be eliminated. The State can make efforts to get
support from outside, as long as it does not eliminate the obligations of the State for organizing the
water. Therefore, the watér management by the State shall be applicable for the people of Indonesia
as a whole, and not for part of areas only. In that way, Article 40 of Water Resources is obviously
contradictory to those as mandated by the 1945 Constitution.

Even though in Article 3 of this law it is stipulated that water resources is managed wholly and
integrally, but in the following articles of explanation of this Law on Water Resources it is dividing or
unbundling the processes of water management. As a consequence of granting Business Use Right,
the water organizing (upstream), water controlling (downstream) and conservation services according
to Law on Water Resources can be organized by different parties (separated). As a matter of fact, in
the framework of securing the water management by the State, such processes shall be in one intact
unity. Therefore, the water right in this law can be granted to other party, then between the water
resources and the activities requiring the water shall be connected by supply and demand relationship

(market mechanism). :

The above-mentioned concession is usually granted to the investor in a long time period (20-30 years).
Due to fluctuating water supply according to the season, the water supply for State/Regional
Government-owned Business Entity cannot be guaranteed. This has been experienced by PDAM
Sleman and it relationship with water concession as granted to drinking water company Evita, as well
as the farmers of Klaten, Central Java, which is located around the water collecting site of Aqua-

Danone.

1.5 Ruling of Constitutional Court .

With such substance, this law on water resources is assessed as contradictory to our constitution, i.e.
1945 Constitution. Therefore, in July 2004 they applied for judicial review to the Constitutional Court.
Because the water right becomes the basic concept of water management and the spirit of the content
of the law in its entirety, then the applicant has asked the Constitutional Court to revoke the law in its entirety. The
hearing session had been conducted 8 times, from November 2004 to March 2005, The petitioner invited
several experts from Indonesia, Malaysia and Phillipine, and witnesses (farmers and urban poor). The hearing
sessions were open for public so that invite media attention and public.

case study-paper to Forum_A New Water Law and Privatization.ril’ 4



The Constitutional Court on 19 July 2005 decided not to accept the application from the Petitioner to
revoke Law on Water Resources No. 7 of 2004. From nine judges of the Constitutional Court, seven
judges have rejected the application, and the other two judges have conveyed dissenting opinion. The
seven judges have not seen that this Law is directed to privatization and it has.eliminated the role of
the state'in protecting the access to water for every citizen. The other two judges have concluded that
that some articles in the Law on Water Resources are contradictory to the 1945 Constitution. By
looking at the paradigm of this law in its entirety, the judges with dissenting opinion have proposed that
the Law has to be revoked as a whole. )

The majority of judges of the Constitutional Court is in the opinion that Law No. 7 of 2004 has regulated
the obligations of the state to respect, protect, and comply with the principle right of water. It is
mentioned that article 5 of Law on Water Resources has confirmed that “the state is obliged to
guarantee the right of every citizen to get water for daily minimal basic needs, including therein is the
need of the community who depend on distribution line”. '

However, there is inconsistency between article & and article 40 paragraph (4) of the Law on Water
Resources. In article 40 paragraph (4) it is stipulated that “cooperative, private business entity, and the
community can take part in organizing the development water supply system. In that way, the
involvement of private sector in drinking water supply is likely. This Law does not mention the limitation
of phases or scope of business for water supply that may not be managed by private sector. ’

in its consideration, the Constitutional Court has the same paradigm with the Petitioner. As mentioned
in the consideration of the ruling, the Constitutional Court is in the opinion that “the responsibility of
organizing drinking water supply system is in principle the responsibility of the Government and
Regional Government. The participation of cooperative, private business entity, and the community is
only limited in character in case that the Government has not been «bie to organize it by itself, and the
. Government .is still remains possible to carry out its authority in regulating, implementing, and
controlling the water resources in its entirety.” (page 494 Constitutional Court ruling over Judicial
Review of Law on Water). ‘ , : . . ’ ' '

Then it is confirmed the Drinking Water Regional Company (PDAM) must be really exploited by the
Regional Government as the management of water resources as regulated in the stipulation of article
26 paragraph (7) of Law on Water Resources. The community participation that constitutes the
implementation of the principle of democratization in water management has to be prioritized in the
management of PDAM, because the good or bad condition of PDAM performance in supplying water to
the community is directly reflecting the good or bad condition of the State in carrying out its obligation
to comply with the principle right of water. (pages 492-483). ’

The Constitutional Court has stated that the responsibility of the Government and Regional
Government that is stipulated in article 40 of this Law on Water Resources shall become the program
of the Government and Regional Government, because with adequate supply of drinking water, the
compliance with right of water will improve its quality, because somebody within not too long time and
to too far away can get water. (pages 494).

The explanation to this paragraph has stipulated that the organizing of drinking water by cooperative,
private business entity is conducted in the area where there is no organization of drinking water as
_conducted by state/regional government-owned business entities. This law and its limitation does not
mention the limitation of private sector involvement so that the Government can still carry out it
authority. In the final ruling of the Constitutional Court, it is not found the judge's opinion concerning
article 40 paragraph (4) and the inconsistency of both. :

The ruling of Constitutional Court has given rise to confusion and expectation at the same time.
Looking at the consideration of the ruling the Constitutional Court, the privatization of water and
commercialization of water resources is certainly not permissible. This is an expectation for the
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. Petitioner to prevent the applicability of privatization in future. In the event that the implementation of
any law is different from the consideration dictum of the Constitutional Court, then the Petitioner (the
community) can re-apply a judicial review against such law.

Can it be applicable? What will happen if the Government allows full participation of private sector in
water supply and grants the right for private sector to control the water sources? The government is
applying Law on Water Resources, which is not revoked by the Constitutional Court as reference of
policy and setup of executorial regulation. It is possible that a sharp judicial debate will occur to
determine which one that should be observed by the Government, whether the law or the consideration
of the Constitutional Court. The judicial review of this Law that is allowed in the ruling of the
Constitutional Court will become a room for getting the answer in question.

R DRINKING WATER

Only 40% of population in urban area and less than 30% of rufal population are connected with
drinking water network. Direct drinking water (potable water) is not established in Indonesia so that tap
water must be cooked in advance. Population of urban area that do not obtain service from pipeline
network of drinking water, their source of drinking water is originated from ground water, packed water
or from water vendor.

From 306 Regional Company of Drinking Water (PDAM, Perusahaan Daerah Air Minum) existing in
Indonesia, only 10% of them are in healthy condition. The remainder (90%) have under standard
condition and even some of them in critical condition. Government has planned as to provide liquidity
assistance to the collapse PDAM. Such step constitutes part of restructuring activity for PDAM
commencing from next year. -

Low performance of. PDAM, among other, is caused by mistake of management, ' aside from
incapability to run operation and to prepare corporate plan, so that it needs assistance in the form of
management and technical matters. PDAM is not developed due to government factor obliging PDAM
to deposit PAD. As the consequence water tariff collected from consumers can not be re-used for the
development of business and service. Government interference in management provides contribution
to deteriorate management of PDAM. Members of Board of Directors of PDAM originated from the
result of appointment by regional authority, some of them have no capability in their field.

Besides, debt that becomes burden of some PDAM is sufficiently big. For example, PDAM of Jakarta Capital
Special Region is recorded as the biggest debtor with amount of Rp.898,659 billion to 2 of its foreign partners as
concession holders, followed by PDAM of East Java of Rp.565,693 billion, and PDAM of West Java of
Rp.413,054 billion. Debt of PDAM throughout Indonesia (around Rp.4,3 trillion) has become Non Performing

Loan. ’

There are some internal and external factors causing PDAM has no capability to pay its liability that
almost all of them are supplied by Asian Development Bank (ADB) and World Bank. One of such
factors is mistake of calculation in conducting investment. For example, PDAM of Surabaya that
utilizes foreign loan for construction of pipeline network for distribution and installation of water
purification. PDAM has suffered from unhealthy condition commencing from the occurrence of
- economic crisis in the year 1997 due to the increase of exchange rate of dollar so that the amount of

debt installment shall also increase.

PDAM has suffered from excessive debt amounting to Rp.700 billion (around 75 million USD today)
provided by World Bank in the year 1997. The reason is that the interest of debt is sufficiently big and it
also produces interest. The liability for payment of debt interest, commencing from the year 1997, until
time limit of full payment in the year 2004 reaches 80 percen? from the principal. Currently the
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