
PART 1 
 

INTRODUCTION 
 
 
1.1  A Time of Insolvency Law Revolution 
 

The subject of insolvency law rarely attracts much more than a fleeting or passing 
interest. It ranks low on political agendas and in the business of governments. The 
commercial community, though sometimes aroused, is largely disinterested in the subject. 
Legal and other scholars rarely concern themselves with insolvency law issues. 
 

It is thus quite remarkable that, during the last decade of the last century, corporate 
insolvency laws and related practices should have assumed an unparalleled national, 
regional and global importance. 
 

Three, largely unrelated, economic causes or factors contributed to this unique 
prominence. 
 

The first in time was the economic recession that affected many of the more 
developed economies early in that last decade. Following the economic boom of the mid 
1980’s there was a sudden crash. Stock and property values declined sharply. Many 
corporations had borrowed extensively during the boom years. The crash resulted in 
widespread corporate collapse. This produced in some intensive endeavours at a national 
level to develop or further develop corporate rescue and associated informal insolvency 
techniques in many of the economies affected by the recession. It also led to the most 
concerted endeavours yet undertaken to provide regional and global foundations to take 
account of cases of cross-border corporate insolvency. 
 

The second cause was the collapse of command economy practices and associated 
political ideologies in a large part of the world and the consequent process of economic 
transformation throughout the decade toward market based economic practices. In the 
economies affected by that economic change the need was for the establishment of 
insolvency law regimes to take account of insolvent state-owned enterprises. Previously 
there had been no such regimes because there was no need. 
 

The third was the regional economic crisis that affected many economies in the Asian 



 2 

impulsive reform. In addition, the banking and financial sector commenced the development 
of informal corporate insolvency techniques to overcome defects in, supplement, or provide 
an alternative to formal insolvency law regimes. 
 

At a regional level, countries in trading blocks (such as the economies of the 
European Union and the economies of the North American Free Trade Area) have advanced 
the need for regional co-operation and assistance in the development and application of 
insolvency laws. 
 

At a global level, the convergence of these events and the realisation that trade and 
commercial development is at the heart of economic development has led to endeavours by 
the major multi-lateral agencies to develop universal principles of insolvency law regimes. 
 

In addition, considerations of multinational trade and commerce have afforded a real 
prospect of international co-operation and assistance in cases of cross-border insolvency. 
The UNCITRAL Model Law on Cross-Border Insolvency [published in UNCITRAL Yearbook, 
vol. XXVIII, 1997] may soon be adopted and applied by a number of countries. 
 

Since October 1998 the Asian Development Bank has been extensively involved in 
insolvency and related law development in the Asian region. This report is about that 
involvement. It presents the results of a technical assistance in relation to the corporate 
insolvency laws and practices of eleven Asian economies. Also, and very importantly, it 
merges with another Asian Development Bank technical assistance program concerning 
secured transaction law reform in the Asian region. 
 
1.3  The Recent Development of Insolvency and Related Law Reform in the Asian 

Region 
 
Pre-Financial Crisis 
 
Before the onset of the Asian financial crisis, the insolvency laws and practices of 

many of the economies were rarely applied. In many cases the insolvency laws had been 
imported from overseas jurisdictions. They were old laws that had never been reviewed. 
Such statistics as are available indicate that in many of the economies there had been no 
cases of corporate bankruptcy at all. The insolvency law systems were, generally speaking, 
out of date and irrelevant to modern commercial needs. In some of the economies there 
were no experienced judges, administrators or professionals to administer the insolvency 
laws. Related laws and practices, such as those relating to debt recovery and security 
enforcement, were similarly defective. The area of secured transactions was quite 
undeveloped in many of the economies. 
 

Despite that most of this was (or should have been) reasonably apparent, the 
buoyant economic conditions that many of the economies enjoyed during the first half of the 
last decade placed the prospect of insolvency and related law reform out of consideration. In 
the economic circumstances that then prevailed there was little opportunity of engaging 
many of the economies in discussions concerning the need to review, reform and modernise 
those laws and the institutional capacity to apply them. 

 
Post-Financial Crisis 
 
The onset of the financial crisis changed all that. It produced an environment in which 

insolvency and related law reform became an important part of government agendas. Law 
and practices relating to debt funding, debt recovery, secured transactions and formal 
insolvency processes were subjected to critical scrutiny and review. 
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When this technical assistance commenced in October 1998, a process of law and 
commercial reform was underway in many of the economies that were most effected by the 
crisis. 
 

New corporate reorganisation chapters of the insolvency laws of Indonesia and 
Thailand were enacted. Proposals for corporate insolvency law reform in Hong Kong, China 
were advanced. Six of the economies commenced the promotion of informal corporate 
workout processes. 
 

Since the commencement of the technical assistance further progress has been 
made. In Thailand some adjustments have been made to the already reformed insolvency 
law and a new court with exclusive jurisdiction in bankruptcy was established. 
 

In Indonesia a new commercial court has been established. It has jurisdiction in 
bankruptcy. A further major reform of the insolvency law has been proposed. 
 

In the Philippines a detailed set of new rules to guide formal corporate insolvency 
reorganisation procedures has recently been announced. 
 

Korea has commenced a total review and reform of its insolvency law system. Japan 
is actively pursuing reforms to its corporate insolvency laws. In Pakistan a set of rules to 
enable the ‘sick’ company provisions of the corporate insolvency law to operate has recently 
been proclaimed. In Hong Kong, China the corporate insolvency reform proposals are 
nearing legislative action. In Thailand a new secured transactions law has been drafted. 
 

In Indonesia, Thailand, Malaysia, and Korea, the informal work out processes have 
commenced to operate, in some cases with considerable success. 

 
In some of the economies attention has been given to corporate governance and 

related issues. Endeavours are being made to improve corporate accounting and reporting 
standards. 
 

In economies that were hardest hit by the financial crisis, the banking and financial 
sectors have been the subject of extensive investigation, rearrangement and reform. 
 

This considerable range of legal reform and development evidences that many of the 
issues upon which this technical assistance has focused have been treated seriously and 
that governments have responded positively and responsibly. 
 
1.4 The Future 
 

However, there still remains much to be done. A number of the insolvency laws are 
still out of date and irrelevant to economic and commercial needs. Some of the recent 
reforms require further review. 
 

In some of the economies the institutional capacity, particularly of the courts and 
government agencies, to apply the insolvency laws requires considerable expansion and 
improvement. 
 

In a number of the economies the inefficiency of related processes, such as debt 
recovery and security enforcement laws and processes, creates a commercial imbalance in 
debtor-creditor law. It often has the unintended result of a ‘debtor friendly’ system and places 
unwanted and unnecessary pressure on insolvency laws to somehow create a balance. It 
can also have adverse economic effects by, for example, affecting the availability and the 
cost of corporate finance. 
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There is also a significant need to encourage the development of and compliance 
with proper standards of corporate governance and corporate management. Serious 
deficiencies in these areas undermines the effect of even the most advanced forms of 
corporate insolvency law regimes. 
 

The region as a whole also requires endeavours to promote regional and country 
specific co-operation in cases of cross-border insolvency. 
 

Finally, knowledge and experience to deal with corporate reorganisation, in both 
formal and informal processes, is required at a number of levels. This requires continued 
and long-term education and training programmes. 
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PART 2 
 

THE ORIGINS, SCOPE, METHODOLOGY  
AND DEVELOPMENT OF THE TECHNICAL ASSISTANCE 

  
 
2.1  Origins 

 
Law and Development Work at the Asian Development Bank 
 
A principal focus of the work of the Asian Development Bank has been on law and 

associated development in the member countries of the Bank. In this context the Bank has, 
for example, completed a study on the role of law and economic development in Asian 
economic development. It has also focused on human resource development in the legal 
and judicial sector and has addressed the need for systemic law reform in some of the 
developing member countries of the Bank. 

 
Effect of the Asian Financial Crisis 
 
The advent of the Asian financial crisis (often identified in point of time by the 

devaluation of the Thai currency in July 1997) caused the activities of the Bank in the area of 
law and development to take on a new dimension. Legal and regulatory reforms became a 
central element in the response of the countries most affected by the crisis. This technical 
assistance was conceived as a most necessary part of the response of the Bank to the crisis. 
It was one of 59 technical assistance projects provided by the Bank in 1998 in the Asian 
region. 

 
Why Insolvency Laws? 
 
Insolvency law regimes were chosen as the subject of one of these projects because 

the financial crisis had exposed the failings of insolvency regimes in many of the Bank’s 
developing member countries (‘DMC’s). The lack of frameworks for the systematic 
restructuring of insolvent or financially distressed corporations or the liquidation of 
businesses incapable of being restructured posed impediments throughout the region to 
economic recovery, complicated the rehabilitation of financial sector institutions, inhibited the 
growth of domestic markets and stifled foreign investment. ‘Framework’ in this context 
extended to outmoded insolvency laws, inadequate court systems and weak enforcement 
and administration of both laws and procedures. These problems, although presciently 
evident, were largely ignored or circumvented in the ‘boom’ economy that preceded the 
advent of the crisis. A study on insolvency law reform in the region was, therefore, timely, 
particularly if investor confidence in the economies was to be restored. 

 
Why Regional Technical Assistance 
 
Technical assistance projects are either country specific or regional. This technical 

assistance was, necessarily, regional to enable account to be taken of the insolvency law 
regimes in the Bank’s developing member countries affected by the crisis. The aim was to 
focus on structures and processes available for the rehabilitation and restructuring of 
insolvent corporations and the liquidation (or bankruptcy) of corporations that are incapable 
of rehabilitation. It was to bring together government officials responsible for insolvency law 
reform and insolvency administration, judges, bankers, insolvency practitioners from both the 
legal and accounting professions and academic experts to consider the state of insolvency 
law regimes in the region and the responses of governments. 
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suited to the commercial culture of the region. The development has been successful and 
needs to be encouraged. 

  
Part 8. Application of the insolvency law regimes. This part covers areas such as 

the role of courts and administrative agencies. Although these are external to the actual 
framework and content of an insolvency law, they are vital for the efficient and just operation 
of such a law. 

  
Part 9. Other external matters affecting the operation of insolvency law regimes. 

This covers other external matters that, although less closely related to an insolvency law, 
are important as part of a more general scheme of commercial and corporate regulation and 
behaviour. This part includes areas such as cultural attitudes. commercial and corporate 
practices, corporate governance, corruption, political and government patrimony and the 
banking and financial system. 

  
Part 10. The intersection between secured transactions and insolvency. This 

part presents a separate report on the very important relationship of secured transactions 
and insolvency. It surveys the areas covered in the joint session conducted as part of the 
insolvency law technical assistance and the secured transactions technical assistance. 

  
Part 11. Summary and conclusions. This final part provides an overall summary of 

the conclusions reached under the technical assistance and suggests recommendations for 
important future work. 
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PART 3 
 

FEATURES OF A FORMAL CORPORATE INSOLVENCY LAW REGIME AND REVEIW 
OF THOSE REGIMES IN THE RETA ECONOMIES 

 
 
This part sets out the main features of a typical corporate insolvency law regime 

followed by survey of the corporate insolvency law regimes of the RETA economies. 
  
3.1 The Basic Elements of A Formal Corporate Insolvency Law Regime 
 

One of the most important aspects of an insolvency process, whether a formal or 
informal process, is that it is a collective procedure. That alone distinguishes it from 
practically any other procedure known under any system of law or legal tradition (the 
procedure known as the “class action” might come closest to its collective nature). A 
collective process of this nature has to endeavour to accommodate all of those who are 
affected by or have an interest in the insolvent debtor. That, as will be seen, presents 
particular problems and issues. These are not easy problems to address in any environment. 
 

The range of interests which need to be accommodated for by an insolvency law 
include the insolvent debtor itself; its directors and shareholders; creditors who are secured 
to various degrees; employees; fiscal creditors; guarantors of the debtor; unsecured 
creditors. It also includes government, commercial and social institutions and practices of 
which some account must be taken in prescribing an insolvency law regime and in the 
practical operation of such a regime. No one person nor group of persons or institutions may 
assert a claim to be unaffected or uncontrolled by an insolvency law. 
  
3.2 Corporate Insolvency Law Regimes Generally 
 

A corporate insolvency law regime may be expected to provide for two types of 
process. One is liquidation (or “winding-up” or “bankruptcy”, as it is sometimes called). The 
other is rescue, a generic term which embraces a number of processes variously titled as 
“composition”, “arrangement”, “reconstruction”, “rehabilitation” and so forth. Other processes 
of various descriptions which provide for particular circumstances might also form part of the 
regime. 

 
(a) Liquidation 
 
The remedy of liquidation is a long historical and traditional method of dealing with 

the insolvency of a corporation. It is used, in effect, to terminate the commercial activities of 
an insolvent corporation. Liquidation tends to be close to “universal” in its concept, 
acceptance and application. It normally follows a pattern which includes: 

• an application to a court or tribunal either by the corporation itself or by 
creditor(s);  

• an order or judgement that the corporation be liquidated;  
• the appointment of an independent person to conduct and administer the 

liquidation;  
• the immediate closure of the business activities of the corporation;  
• the termination of the powers of directors and employment of employees;  
• the sale of the assets of the corporation;  
• the adjudication of claims of creditors;  
• distribution of available funds to creditors (under some form of priority); and  
• the ultimate dissolution of the corporation.  
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The liquidation process is justified by the application of economic and legal theories. 
The economic theory maintains that in a competitive market economy an enterprise which is 
unable to compete has no place in and should be removed from the market place. A 
principal identifying mark of an uncompetitive enterprise is one which becomes insolvent. 
The legal theory supplements this by maintaining that such a process can only function 
effectively if it is regarded as a collective process, from the time of its inception. It follows 
that an ordered, civilized administration is necessary under which all creditors (of varying 
ranks and classes) should be bound and treated equally. The combination of these theories 
has cemented the liquidation process as the necessary basic component of an insolvency 
law regime. 
 

(b) Rescue 
 

An explanation of the term “rescue” is desirable. In the context of this report it means 
any form of process, by whatever name called, which provides for the continuation (and not 
the liquidation) of an insolvent corporate debtor. 
 

This may take the form of a composition, by which the debtor and the creditors agree 
to a simple compounding of debts. For example, the creditors agree to receive a percentage 
of the debts they are owed in full, complete and final satisfaction of those debts. The debts of 
the corporation are thus reduced or satisfied, it becomes solvent and may continue on. A 
rescue might also take the form of a complex reorganisation under which, for example, the 
debts of the debtor are restructured (extended length of loan, extended period in which to 
make payment, deferral of payment of interest, possible change in the identity of lenders and 
so forth); the possible conversion of some debt to equity together with a reduction (or, even, 
extinguishment) of existing equity; the sale of some of its non-core assets; and the closure of 
non-profitable business activities. 
 

However, rescue does not imply that the corporation, its creditors and its 
shareholders are or will be completely restored. Nor does rescue necessarily mean that 
ownership and management of an insolvent corporation will maintain and preserve their 
respective positions. In general, however, rescue does imply that under whatever form of 
plan, scheme or arrangement is agreed, the creditors will eventually receive more than if the 
corporation was immediately or soon liquidated. 
 

Although something approaching a “rescue” process has been part of the insolvency 
law regimes of many countries for some time, they were generally very conservative in their 
nature and, as a result, little used. Most have recently been replaced or supplemented by 
more contemporary and efficient processes. 
 

The “rescue” process is not so universal as that of liquidation and thus does not 
follow such a common pattern or process. However, to the extent that similarities may be 
detected among the widely differing processes that might be termed “rescue”, it may be said 
that the key or essential elements include: 

• the voluntary submission by a corporation to the process (which may or may 
not involve judicial proceedings and thereafter judicial control or supervision);  

• an automatic and mandatory stay or suspension of actions and proceedings 
against the property of the corporation affecting all creditors for a limited 
period of time;  

• the continuation of the business of the corporation either by the existing 
management, an independent manager or a combination of both;  

• the formulation of a plan which proposes the manner in which creditors, 
equity holders and the corporation itself (including its business and assets) 
will be treated;  



 14 

• the consideration of and voting on acceptance of the plan by creditors;  
• possibly, the judicial sanction of an accepted plan; and  
• the implementation of the plan.  

 
However, within that similarity of framework there are many variations and 

divergences. 
 

The rescue concept, like winding up, also rests upon a fusion of economic and legal 
theories for its justification. The economic theory (which is a more contemporary theory than 
the one which is used to justify the liquidation process) maintains that not all enterprises 
which fail in a competitive market place should necessarily be liquidated. A corporation with 
a reasonable prospect of survival (for example, one which has a profitable or potentially 
profitable business) should be given that opportunity. It can be demonstrated that there is 
greater value (and, by deduction, greater benefit for creditors in the long term) in keeping the 
essential business and other component parts of such a corporation together. 
 

The legal theory maintains that rescue requires a law which: 
• permits quick and easy access to the process;  
• provides sufficient protection for all of those involved in the process (which 

primarily includes the corporation and its property and the various ranks and 
classes of creditors);  

• provides a structure which permits the negotiation of a commercial plan;  
• enables a majority of creditors in favour of a plan or other course of action to 

bind all other creditors by the democratic exercise of voting rights; and  
• provides for judicial or other supervision to ensure that the process is not 

subject to unfair manipulation or abuse.  
 

This legal theory also places considerable emphasis on the concept of the collective 
nature of the procedure. 

 
It is of critical importance to this modern process that the opportunity, whether 

prompted by possible sanction or encouraged by possible benefit, should be available to a 
corporation in financial difficulty to commence the process before it is too late. It is also 
critical to the modern rescue process that attempts by creditors, whether secured or 
otherwise, to intervene upon the process and pursue their independent individual rights 
should be restrained, by automatic operation of the legislation, as far as possible. 
 

Another essential requirement is that the process must be transparent and be 
capable of relatively quick resolution. It is not appropriate, in the modern context, for the 
rescue process to be subject to delay or extensive time periods for the performance of 
various parts of the process. The creditors of the corporate debtor must be fully informed 
and involved in the decision process. 
 

(c) Special Insolvency Laws 
 

In a market economy the liquidation and the rescue process should not be the 
subject of political or government influence or intervention. However, the presence of some 
exceptional economic, social or other such circumstance might sometimes justify a special 
process and the involvement or intervention of government. Typical of such a process is one 
that might sometimes be applied when the banking sector of a country is itself in financial 
difficulty. 
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3.3. Initial Comparison of the Corporate Insolvency Laws of the RETA Economies 
  

The insolvency laws of the RETA economies can be conveniently grouped into three 
main categories. The groupings are largely dictated by historical reasons because, as may 
be seen, many of the insolvency laws of the economies have been derived from common 
sources. The three categories are: 

• Category A. Those economies whose insolvency law regimes have been 
largely derived from English and common law influences. This group 
comprises Pakistan, India, Singapore, Malaysia and Hong Kong, China.  

• Category B. The second group comprises Japan, Taipei,China and Korea. 
The core bankruptcy laws of these three economies are all similar. They were 
derived from the same continental European civil law source, as initially 
adopted in Japan and later applied in the other two economies. A later 
adoption of a United States reorganization law in Japan appears to have been 
also used as a model for Korea and, to a lesser extent, Taipei,China.  

• Category C. The third group completes the remainder of the economies, 
namely Thailand, Indonesia and the Philippines, where the influences have 
been from different sources. The Thai bankruptcy law appears to have been 
influenced by English law models. The Indonesian insolvency law was based 
on Dutch law. United States models influenced the principal parts of the 
Philippines insolvency laws.  

 
The laws of the economies in each of these three categories are now briefly 

examined. 
 
3.4 Category A: The Economies Whose Corporate Insolvency Laws Are English 

Law Based 
 

 In these economies the essential corporate insolvency law is contained in 
companies or corporate legislation. In most cases it remains in the same basic framework 
and with the same content as English type companies legislation of some decades ago. 
Thus, in each of the five economies in this category, there is a liquidation (or winding up 
process) and a scheme of arrangement process that, very broadly, corresponds to a rescue 
process. Only one economy, that of Singapore, has enacted a more modern corporate 
rescue law. In both India and Pakistan a government inspired and controlled rescue process 
has also been developed.  
 

3.4.1 Pakistan 
 
 The essential corporate insolvency law is part of the Companies Ordinance, 1984. 

This is supplemented, in part, by a provincial insolvency law that provides for claims of 
creditors and for priorities between creditors. The provisions relating to corporate insolvency 
have never been reformed nor revised since their adoption many decades ago. 
  

Liquidation process. The Companies Ordinance provides for the liquidation of an 
insolvent company (through both debtor and creditor driven mechanisms). This part of the 
law is reasonably sound, though it could be modernised and improved. 
 

Reorganisation process. The reorganisation part of the Companies Ordinance 
provides for a form of reorganisation known as a scheme of arrangement. This part of the 
law is outdated. It meets only a few of the best practices standards. Such statistics as are 
available in Pakistan reveal no recent use whatsoever of the reorganisation provisions. 
Similar scheme of arrangement provisions as can or were once to be found in English, 
Australian, New Zealand, Hong Kong, China and Singapore legislation have long been 
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regarded as unsuitable for modern commercial needs and either have been discarded and 
replaced by more contemporary legislation or are in the process of being discarded and 
replaced. 
 

Special sick companies process. A section of the Companies Ordinance relates to 
companies that own sick industrial units. This legislation was inserted as a result of 
amendments to the Ordinance in 1984. It appears to have been modelled on a new law that 
was then proposed for enactment in India. The Pakistan legislation enables a company that 
is declared to be financially sick  to submit a plan of rehabilitation for ultimate approval by the 
government. 
  

Despite that this process was legislated for in 1984, it has not been applied because 
it was not until 1999 that the government framed rules or regulations for its operation 
(Companies [Rehabilitation of Sick Industrial Units] Rules 1999). These rules provide for the 
establishment and constitution of a government Task Force and a Bankers Committee. The 
Bankers Committee may refer a company that is facing financial or operational problems to 
the Task Force. If, following some enquiry, the Task Force is of the opinion that the company 
is a sick unit, the Task force is required to refer the company to the Federal Government. 
The government may then declare the company to be sick and require the Task Force to 
prepare a plan for the rehabilitation of the company. A plan is then submitted to the 
government for approval. The Task Force may prescribe its own procedures and may 
employ experts and advisors from a wide range of disciplines to assist the Task Force in its 
work and functions. 
  

3.4.2 India 
  

Core provisions. The relevant core corporate insolvency law is contained in the 
Companies Act, 1956. It provides for liquidation and scheme of arrangement processes. The 
same observations that are made in relation to these processes in Pakistan apply to them. 
  

Special sick companies process. In 1985 the Indian government enacted 
legislation regarding the rehabilitation of sick companies. This is contained in the Sick 
Industrial (Companies Special Provisions) Act, 1985. It provides a model for dealing with 
systemic problems of corporate financial disability, particularly in relation to state owned or 
state controlled industries or industries that might be considered of national economic 
importance. Under this special purpose legislation an administrative Board for Industrial and 
Financial Reconstruction was established. A sick industrial company (defined as one that 
has incurred losses in consecutive years and whose asset to liability ratio had fallen below 
1.1) is required to report its condition to the board. Alternatively, banks and other financial 
institutions to which the company is indebted may report such a company to the board. A 
stay or suspension of actions against the property of the company takes immediate effect. 
The board may then conduct an enquiry into the financial position of the company to 
determine whether the company might, in time, recover or benefit from a rehabilitation plan 
or be liquidated. The board has wide powers to implement any such course of action without 
requiring the consent or agreement of any creditors of the company. It may also determine 
that a company should be liquidated and refer the case to the relevant court for adjudication. 
  

3.4.3 Singapore 
 

Liquidation and scheme of arrangement. The relevant Singapore legislation on 
corporate insolvency is contained in the Companies Act. In its original form it was and, in 
part, remains similar to that of India and Pakistan. It provides for liquidation and schemes of 
arrangement processes on which the same observations as have been made in relation to 
India and Pakistan are also relevant. 
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Judicial management. Singapore has largely abandoned the scheme of 
arrangement process as its principal corporate reorganisation process. This was the result of 
some substantial reform to the Companies Act in 1987 when a new corporate rescue 
process, known as judicial management, was introduced. This has had some considerable 
success and is widely regarded as a possible reform model for countries in the region. 
  

The judicial management process was introduced to overcome, in part, the failings of 
the scheme of arrangement process. That process was considered slow, cumbersome, 
expensive and generally inefficient. It also did not provide for sufficient protection for a 
company during the time that it might take to determine if it might be restructured. The 
judicial management process enables a company that is unable to pay its debts to apply for 
the appointment of a judicial manager. The creditors of such a company may also apply. The 
court may appoint a judicial manager who then manages and controls the company to the 
exclusion of the directors. An automatic stay of actions and proceedings against the 
company operates. The judicial manager is then required to propose a plan for the 
reorganisation of the company. The plan must be approved by a majority of the creditors. 
  

3.4.4 Hong Kong, China 
 

Liquidation and schemes of arrangement. Corporate insolvency law in Hong Kong, 
China is part of the Companies Ordinance, 1984. Again, the basic processes of liquidation 
and scheme of arrangement are provided for in that legislation. The same observations as 
above therefore apply. It is instructive that the number of schemes of arrangement in Hong 
Kong, China are less than 2 per year, a statistic that clearly shows the scheme of 
arrangement process to be outdated and not suited to modern commercial needs. 
 

Proposed rescue reform. Recent proposals for corporate insolvency law reform in 
Hong Kong, China may result in a form of provisional supervision reorganisation process. 
The detail of this is contained in the local study for Hong Kong, China. It has some 
similarities to the judicial management process in Singapore and to some other 
contemporary formal rescue processes as found in such other countries such as Australia, 
England and Canada. If this process is adopted it will provide Hong Kong, China with a very 
advanced corporate insolvency rescue regime. 
  

3.4.5 Malaysia 
  

Malaysia completes the survey of the economies that took their basic corporate 
insolvency law from that of England. The Malaysian version is contained in the Companies 
Act, 1965. 
  

Liquidation and schemes of arrangement. Like Pakistan, India, Hong Kong, China 
and Singapore, the Malaysian legislation provides for liquidation and scheme of arrangement 
processes. Like Pakistan, India and Hong Kong, China, Malaysia also still struggles with the 
outdated scheme of arrangement process. Despite some endeavour of in Malaysia to 
encourage the development of a new form of rescue process (similar to that introduced in 
Singapore and that proposed in Hong Kong, China), insolvency law reform in Malaysia has 
not advanced. The effect of the economic crisis on the local corporate sector has resulted in 
a number of companies seeking protection under the scheme of arrangement process. 
Although, in all the circumstances, it has operated tolerably well, some judicial decisions 
have clearly compensated for shortcomings in the law and procedure. 
  
3.5 Category B: Civil Law (Japanese Law Based) Economies 
  

This next section considers three economies that share similar civil and other law 
based insolvency law regimes. These have evolved in the following circumstances.  
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The corporate insolvency law regime of Japan evidences two influences. The first, in 
the form of the Bankruptcy Act 1922, was derived from German law at the time of the Meiji 
restoration in Japan in the latter part of the 19th century. The second, in the form of the 
Reorganisation Act 1952, was taken from United States law. 
  

These laws were subsequently applied in both Taipei,China and Korea. The 
Japanese bankruptcy law of 1922 was used, in part, as a model for the Bankruptcy Law 
1935 of China and, although subsequently repealed by the government of the People’s 
Republic of China in 1949, it remains the law in Taipei,China. The same law was also 
applied to Korea. It remains as the Bankruptcy law 1962. 
  

The Japanese reorganisation law was used as a model for the Reorganisation Law, 
1962 of Korea and to a lesser extent in Taipei,China where it now forms part of the 
Company Law. 
  

3.5.1 Japan 
  

The corporate insolvency regime is contained in a series of laws. 
  

Liquidation. This process is provided for in the Bankruptcy Law, 1922. Although 
somewhat outdated, the law is, basically, sound 
  

Reorganisation. Japan has three potential rescue processes. The most commonly 
used are the corporate reorganisation process under the Corporate Reorganisation Law and 
the composition under the Composition Law. The third is the company arrangement process. 
  

The company arrangement process involves an application to a court to commence 
the process. This is generally accompanied by an application for suspension of actions 
against both secured and unsecured creditors. The directors continue to manage the 
company under the supervision of the court. A plan of arrangement is prepared and 
submitted to creditors for approval. It is a requirement of this process that approval must be 
unanimous. If the plan is not approved the corporation will be liquidated or the process may 
be converted into the composition process. 
  

The composition process requires that an application be made to a court 
accompanied by a plan of composition. An investigator is appointed to report to the court on 
the plan and the condition of the corporation. Management continues as before. An 
application may be made to stay or suspend actions, but only actions of unsecured creditors. 
Unsecured creditors then consider the plan. Secured creditors are not restrained nor 
affected by the process in any way. Approval of a plan of composition requires a three 
quarter majority vote in favour by all creditors and fifty per cent of creditors present and 
voting at the meeting of creditors. It then becomes binding on all unsecured creditors. 
Performance of the plan is not, however, supervised. If the plan is not approved the 
corporation is liquidated. 
  

The main rescue process is corporate reorganisation. It is extremely involved and is 
said to be suitable for large public companies only. The procedure requires the filing of an 
application with a court. There is no automatic stay or suspension of actions against the 
corporation. It is usual, therefore, that an application for an interim stay has to be made to 
protect the property of the company. An interim trustee is normally appointed at the same 
time. It takes control of management of the corporation. The court then undertakes a 
process of inquiry of the corporation; of major creditors; of main shareholders, management 
and representatives of employees of the corporation. 
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If the court is satisfied that the conditions necessary for the commencement of the 
case are satisfied, it issues an order to that effect. It is only at this point that there is an 
automatic permanent suspension of actions. The appointment of the trustee is confirmed 
and the trustee continues to control the corporation. An interim meeting of creditors occurs at 
which the trustee and management give information concerning the corporation. The trustee 
is required to prepare a plan of reorganisation. This can take up to two years. The plan is 
then submitted for consideration by the creditors. There is a complicated voting requirement 
for approval of the plan. In effect, this requires a majority vote of two thirds of the unsecured 
creditors (in value), three quarter’s majority of secured creditors and a majority of 
shareholders. 
  

The court must also sanction the plan. If the plan is not approved the corporation will 
normally be liquidated. 
  

Each of these procedures is independent of the other and, although each is 
reasonably effective in its own right, it is difficult to appreciate the need for such a variety of 
alternative processes under separate forms of procedure. 
  

3.5.2 Korea 
  

Liquidation. The Bankruptcy Act, 1962 provides for the liquidation or bankruptcy of a 
corporation. It is basically the same as the Japanese bankruptcy law. 
  

Reorganisation. The Composition Act, 1962 provides for the possibility of a 
compromise of the debts of a corporation and the Company Reorganisation Act, 1962 
provides for the possible rehabilitation of a corporation. 
  

A composition is governed by the Composition Act. Only a debtor corporation can file 
for a composition. The composition procedure is designed for temporary relief. At the time of 
filing the debtor must propose the terms of the composition and a plan to perform the 
composition. A liquidation commissioner is appointed to review the corporation and the 
proposal. . The management of the corporation continues in power. A meeting of creditors 
considers and votes for the approval or otherwise of the composition. It appears that an 
agreement must be reached for the debtor to perform its debt obligations in full. If the 
composition is not approved, the corporation cannot be transferred to a liquidation process. 
  

The corporate reorganization process differs from the composition procedure 
because it is aimed toward reorganizing or rebuilding a debtor corporation. Under the 
reorganization process the company makes an application to a court which then determines 
if the reorganization should commence. During this process of consideration the court can 
make interim orders and appointments to protect the property of the company and place the 
management of the company in the control of a receiver. If the court accepts the application 
a permanent stay of actions takes effect and the court appoints a permanent receiver, who 
effectively displaces management. A timetable is set for the submission of a reorganization 
plan. 
  

A reorganization plan is then submitted to the creditors and must be approved by a 
complicated voting majority of creditors of various classes. The court must then authorize the 
reorganization plan to be implemented. The implementation of the plan is under the control 
of the receiver. 
  

Reforms. The insolvency law regime system is presently under extensive review 
through the Ministry of Justice and the International Bank for Reconstruction and 
Development. Major reforms to the system are likely to result from this review. 
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3.5.3 Taipei,China 
  

Liquidation. The Bankruptcy Law, 1935 provides for both liquidation (or bankruptcy) 
and for a composition. 
  

Reorganisation. The position is similar to that in Korea and Japan. The 
reorganisation process is only available to a public company. The company must show that 
without reorganisation it would have to cease its business activities. The corporation, 
shareholders or creditors may commence the process. The court must decide to commence 
the reorganisation process. If it does the court appoints reorganisers who take control of the 
company. A reorganisation plan is submitted to a meeting of interested parties which 
comprises secured creditors, unsecured creditors, preferred creditors and shareholders. 
Approval of the plan is required by both creditors and shareholders. If the reorganisation 
process breaks down or if a plan for reorganisation is not approved the court may order that 
the corporation be liquidated. 
  

Only a debtor corporation may initiate a composition. A composition plan is prepared 
which the creditors then consider. The corporation continues under its own management, 
subject to supervision by court appointed supervisors. A suspension applies to unsecured 
creditors but not to secured or preferred creditors. Adoption of the composition plan requires 
a majority vote of creditors present who represent more than two thirds of the total 
unsecured debts of the corporation. The composition must then be approved by the court 
and is then implemented. 
  

The reorganisation regime, although it provides for basic elements, is far from 
modern and has not been revised for some considerable time. Like the reorganisation 
regimes of both Japan and Korea, it suffers from the fact that a large part of the procedure is 
court controlled and driven. 
  
3.6 Category C: Mixed Legal Heritage Economies 
  

The next section considers the insolvency regimes of the remaining three economies, 
whose respective laws have been influenced from different sources. 
  

3.6.1 Philippines 
  

The Philippines has possibly the most remarkable corporate insolvency law regime in 
the region. 
  

Liquidation. The Insolvency Law, provides a liquidation (or insolvency) process. 
However, this is rarely used. 
  

Reorganisation. The Insolvency Law also provides for a form of rescue process 
known as suspension of payments. It is only available to a corporation that has assets 
sufficient to meet its debts (i.e. a company that is suffering from a temporary liquidity 
problem). It requires an agreement to be made between the corporation and its creditors for 
the eventual payment of the debts in full. The suspension of payments process was 
regarded as too restrictive and inflexible to enable more liberal forms of corporate 
reorganisation to occur. This led to demands for a more liberal form of reorganisation. 
  

In 1976 a Presidential decree known as PD902A and was declared. Under its terms, 
jurisdiction regarding corporations that sought the suspension of payments process was 
taken away from the regular courts and given to the Securities and Exchange Commission 
(the SEC). In addition, an alternative to suspension of payments was introduced. This is 
known as rehabilitation. It enables a corporation whose assets do not exceed its liabilities to 
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apply to the SEC for the appointment of a rehabilitation receiver and/or management 
committee and then to develop a rehabilitation plan. 
  

This rehabilitation process has become increasingly used in the Philippines. There 
are few cases of suspension of payments and practically no cases of insolvent liquidation 
under the basic Insolvency Law. 
  

The rehabilitation process has functioned with very few rules or guidelines, except as 
developed from time to time by the SEC. A number of basic standards have been absent. 
For example, the provisions of the decree relating to a stay or suspension of actions against 
the corporation or its property admit of no exceptions and may even operate so as to require 
all creditors (secured and unsecured) to be treated the same. Further, there has been no 
requirement that creditors should be consulted regarding the approval or endorsement of a 
rehabilitation plan nor that they should have any powers whatsoever in relation to a 
rehabilitation plan. That part of the process has been solely the province of the SEC, from 
which there is no appeal to a court. 
  

Although the rehabilitation process has operated with some apparent success, there 
has been a clear need to provide greater transparency, predictability and fairness in the 
procedure. 
  

The SEC has now published a set of regulations to govern the procedure. These 
provide for the following important details:  

• A set of rules governing the qualifications of persons who may be appointed 
as a receiver or liquidator;  

• The creation of classes of secured and unsecured creditors;  
• Detailed time periods for various parts of the procedure;  
• A clear statement of the functions and duties of a receiver under the 

rehabilitation process;  
• The creation, functions and duties of a management committee comprised of 

secured and unsecured creditors and representatives of the debtor; and  
• Rules to govern the liquidation of a corporation in the event that rehabilitation 

is not possible.  
  

The SEC will continue to administer the rehabilitation process, thus cementing the 
shift from what was once a judicial function into a quasi-judicial or administrative process. 
This is unique in the region. 
  

3.6.2 Indonesia 
  

The corporate insolvency regime of Indonesia is contained in the Bankruptcy 
Ordinance 1905. This law was taken from Dutch law of the late 19th century. 
  

It provided for a liquidation or bankruptcy process and a form of composition or 
suspension of payments process. It was outdated and rarely used. Following the effect of the 
financial crisis some substantial reform was made, in the form of a Government Regulation 
in lieu of Law, April 1998. This regulation is known as the Bankruptcy Regulations. It came 
into force in August 1998. The regulations supplement and amend the Bankruptcy 
Ordinance. 
  

The regulations substantially expanded and reformed the suspension of payments 
process. 
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There are two “rescue” processes available under the Insolvency Law of Indonesia. 
The first is commenced by the debtor (or creditors) filing a petition for bankruptcy. A stay or 
suspension of all actions takes effect for 90 days. If, within that time, the debtor corporation 
presents a plan of composition and creditors approve it, the plan takes effect. If a plan is not 
proposed the debtor is liquidated. 
  

The second process is commenced by a corporation filing a request for suspension 
of payment of debts. This is then followed by a temporary suspension of payments for a 
maximum period of forty-five days during which time the proposal for the permanent 
suspension of payments must be prepared for negotiation between the debtor and the 
creditors. The affairs of the debtor corporation are jointly managed by court appointed 
administrators and by the debtor. If the proposal is presented within that time the court may 
order a “permanent” stay which is effective for a period of 270 days. The plan must then be 
negotiated during that time. The creditors vote on the proposal. If it is refused the court may 
proceed with the liquidation of the debtor corporation. 
  

3.6.3 Thailand 
  

The provisions for corporate insolvency are contained in the Bankruptcy Act, 1940. 
This appears to have been influenced by English bankruptcy law models. It contains, for 
example, a series of presumptions of insolvency that may be likened to the English law 
concept of acts of bankruptcy. 
  

Prior to 1998, the Thai law contained a liquidation (or bankruptcy) process and a 
composition process. There was no rescue or reorganisation process. 
  

As a result of the economic crisis, Thailand, like Indonesia, reformed the law by 
introducing a new chapter on business reorganisation. This reform was made in April 1998 
and operated from August 1998. It applies only to corporations. 
  

The rescue process of Thailand now appears in the Bankruptcy Act. It applies not 
only to corporations but also to bank, security and insurance corporations. A debtor 
corporation, a creditor of a debtor corporation or the respective regulatory authorities of the 
banking, insurance and securities sectors may make an application for business 
reorganisation either. 
  

A request for reorganisation is filed with the bankruptcy court. It must determine 
whether or not to accept the request. If the request is accepted, an immediate stay or 
suspension against all actions and proceedings comes into force. A planner is required to be 
appointed who has the legal authority to manage the affairs of the corporation. The planner 
prepares a plan of reorganisation. The plan must be prepared within three months of the 
appointment of the planner and forwarded to the official receiver and to all creditors. A 
meeting of creditors is convened to discuss and approve or disapprove the plan. The court 
must then approve the plan. 
  

The application of both the bankruptcy process and the reorganisation process in 
Thailand has encountered some difficulties because of the manner in which the threshold 
criterion of insolvency has been interpreted and applied. The only test of insolvency under 
the Thai law is that the liabilities of the debtor exceed the value of the assets of the debtor 
(sometimes loosely referred to as a balance sheet test). This has had the possibly 
unintended result of severely restricting the availability of both the liquidation and 
reorganisation processes in Thailand. 
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PART 4 
 

Establishing A Set of Best Practice Standards 
  
  

An evaluation of a formal corporate insolvency law regime can be best approached 
by reference to comparative standards. This part of the report identifies standards of a basic 
framework for an acceptable corporate insolvency law regime. 
  
4.1 Difficulties with Universal Concepts 
 

Comparative studies of the subject reveal considerable differences. The reason for 
these differences can be due to a number of influences or factors. They include the 
operative legal system tradition; the inheritance of insolvency laws from different systems; 
the influence of cultural attitudes, customs or traditions; differences in political and economic 
policies; and practical and pragmatic factors (such as the extent of development of the court 
system, the availability of skilled professionals to conduct insolvency administrations and so 
forth). 
  
4.2 Established and Respected Principles 
 

Despite these differences, it is still possible to identify common basic policies and 
principles of approach in the insolvency law regimes of countries with different legal 
traditions and of different levels of economic and industrial development. By carefully 
identifying and applying these relatively common and consistent basic policies and principles 
it is possible to reach well established, widely accepted and respected standards that survive 
most tests of relevance, suitability and practicality. 
  
4.3 Global Corporate Environment 
 

There is also some commercial validity or justification to that approach. The 
corporate environment in which most corporate insolvency law regimes are expected to 
operate are relatively similar. Such regimes are primarily directed at corporations that are 
involved in private enterprise trade and commerce. There are a number of common, almost 
universal, elements associated with the creation and operation of corporations which 
suggest that laws concerning their financial stability and viability should be similar or should 
contain common identifiable basic elements. 
  
4.4 Economic Expectations and Commercial Needs 
 

It is also useful and relevant to consider what might be best described as economic 
expectations and commercial needs. These have real significance for corporate insolvency 
procedures and techniques. These expectations and needs fashion many of the goals and 
the means to be employed to attain them. The appropriate role of the law is to enable the 
goals to be reached and to provide mechanisms to enable the means to be employed. This 
also assists in the identification and development of appropriate standards. 
  

These expectations and needs may be described as follows:  
• First, an insolvency law may be expected to serve the micro economic 

process. Thus, an insolvency law should respond to the economic need to 
possibly remove uncompetitive or loss making enterprises from the market 
place. This requires a liquidation or bankruptcy process. It should also 
respond to the economic need to maximise the value of the enterprise and to 
lessen the effects of a possible liquidation. This requires a form of rescue or 
reorganisation process.   
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• Secondly, an insolvency law may be expected to serve the expectations or 
needs of the commercial community. The more major of these happen to 
accord with the economic needs, though perhaps for different reasons. Thus, 
there is a need for a liquidation process not only to clear away uncompetitive 
businesses from the market place but also to enable creditors, particularly 
unsecured creditors, to exercise an ultimate creditor enforcement right. 
Secondly, there is a need for a rescue process to afford corporate debtors 
and their creditors the opportunity of determining upon a form of 
administration that may provide greater value for them. Thirdly there is a need 
to provide some positive motivation toward initiating the rescue process. This 
can come from the background presence of a liquidation process.  

  
Related to these are other commercial needs, such as:  
• a need for certainty or predictability in commercial affairs. This requires 

that the law clearly provide for a resolution of the affairs of a corporation that 
is insolvent or in financial difficulty. It also requires that the law clearly provide 
for the respective rights of persons having an interest in the resolution of the 
affairs of the debtor creditors, shareholders, management, employees, 
government and so forth.   

• a need for sensible commercial stability and order. This suggests that the 
law should protect the property of an insolvent corporation; protect creditors 
between themselves; and otherwise ensure an ordered progression of the 
administration of the insolvent corporation.   

• a need for commercial efficiency. The law must be capable of responding 
quickly and definitively to the problems inherent in dealing with the affairs of a 
corporation that is insolvent or in financial difficulty.   

• a need for fair commercial or equitable treatment. This demands that the 
law, above all, manifest itself as a collective or communal process.   

• a need for transparency. This largely translates into affording proper 
information and involvement in decision making to those most affected by the 
insolvency. This is particularly important in the rescue process.  

  
Thirdly, there is the possibility of serving other expectations. One such expectation 

is in the area of labour and social services. Loss of employment is usually a certain 
consequence of the liquidation of an insolvent corporation. An efficient rescue process can 
help to lessen the incidence of unemployment. Another expectation may be to relate to the 
wider commercial morality, which raises issues about the need to enforce appropriate 
standards of corporate governance and responsibility. Insolvency laws and processes can, 
in part, respond to that need by providing for investigation and reporting on the management 
and conduct of an insolvent corporation. 
  
4.5 Development of Insolvency Law Standards 
 

The Asian Development Bank has been joined in the development of standards by 
other multi-lateral agencies. Following the publication of the first comparative report in this 
technical assistance (in which standards were proposed for discussion and debate in the 
First Symposium), both the International Monetary Fund and the World Bank have 
developed best practice principles. The writings have become extensive. Mentioned in this 
context are:  

• the Group of 22 Report, Report Of The Working Group On International 
Financial Crises, published October 1998;   

• a report of the International Monetary Fund, Orderly and Effective Insolvency 
Procedures: Key Issues, published May 1999;   
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• a report on Latin American Insolvency Systems, World Bank technical paper 
No. 433, published April 1999; and   

• a background paper of the World Bank, Building Effective Insolvency Systems: 
Toward Principles and Guidelines, published February 2000.  

  
It should also be noted that the standards identified and advanced as part of this 

technical assistance, together with those of the IMF, have been used by UNCITRAL in 
considering the possibility of developing key objectives, core features and legislative 
guidelines for a strong insolvency, debtor-creditor regime. 
  

The best practice elements are identified in the material that follows as the respective 
relevant corporate insolvency laws of the RETA economies are examined. This examination 
and assessment is based on critical analyses contained in the local reports and assessment 
and evaluation as a result of the comparative reports and a consideration at the symposiums. 
The aim of this part is to identify areas of the insolvency law regimes that clearly merit 
attention, and to signal problem areas that may be capable of being addressed by further 
study, analysis and assistance. 
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PART 5 
 

APPLICATION OF THE BEST PRACTICE STANDARDS 
 

 
This section identifies the areas in which some basic standards should apply and 

relates these to an assessment of the corporate insolvency regimes of each of the eleven 
economies. These standards are not intended to be exhaustive. They cover only the more 
essential areas that may be considered critical to debtor-creditor relationships in a corporate 
insolvency environment. 
  
1. Application and Scope - Distinguishing Between Individual and Corporate 

Insolvency  
  

This involves a consideration of to whom the law should apply. The first issue is 
whether the law should distinguish between individual debtors and corporate debtors. 
  

It is highly probable that different policy considerations and different social and other 
attitudes will be relevant to each of these areas. Policies toward individual or personal debt 
or insolvency will often evidence cultural attitudes that are not as relevant to corporate or 
commercial insolvency. Some examples are found in attitudes toward the incurring of 
personal debt; the effect of bankruptcy upon the status of individuals; attitudes toward 
providing relief for unmanageable personal debt; and providing for discharge from insolvency 
or bankruptcy. 
  

By comparison, the policies that are likely to be applicable to corporate insolvency 
will be based on economic and commercial considerations. These should usually reflect the 
vital part that corporations play in a market economy and that insolvency procedures and 
techniques affecting corporations should largely reflect economic expectations and 
commercial needs, as mentioned earlier. These will not normally be relevant to individual 
insolvency. 
  

It is, therefore, advisable to either apply separate insolvency laws to individuals and 
corporations or, in the case of a single insolvency law, to clearly distinguish between them in 
that law. Some features might be common to both (for example, dealing with claims of 
creditors; priorities between creditors and so forth), but it may be necessary to have distinctly 
different provisions regarding important elements, such as threshold entry requirements. 
  

A further consideration is under what branch (personal or corporate) should individual 
or personal business activities (including unincorporated partnerships of individuals) fall. The 
precedents from the experience of many countries suggest that, although individual business 
activities form part of commercial activity, such cases are best dealt with under the regime 
for individual insolvency because, ultimately, the proprietor/s of an unincorporated business 
are personally liable without limitation for the liabilities of the business. 
  

Best Practice Standard 1  
An insolvency law regime should clearly distinguish between, on the one hand, 
personal or individual bankruptcy and, on the other, corporate bankruptcy. 
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Application of Standard 1 to the Insolvency Laws of the RETA Economies 
 

Economy 
A = Applied 
P = Applied in part 
N = Not Applied  

Pakistan  A 
India  A 
Singapore  A 
Malaysia  A 
Hong Kong, China  A 
Japan  N 
Korea  N 
Taipei,China  N 
Thailand  N 
Indonesia  N 
Philippines  N 

  
Comment 

 
The five economies whose insolvency law regimes have been derived from English 

law models make a clear distinction between personal and corporate bankruptcy. 
  

In the bankruptcy laws of Thailand, Indonesia, Japan, Korea, Taipei,China and 
Philippines there is no or not sufficient distinction between corporate bankruptcy and 
personal bankruptcy. 
  

Difficulties have already occurred in the application of the law in Thailand in relation 
to this issue. Conservative and restrictive policies and attitudes toward individual insolvency 
have affected the interpretation and application of the bankruptcy law. For example, the 
criterion for the commencement of bankruptcy proceedings has been narrowly interpreted 
and is difficult to establish. This has affected the application of the law in relation to 
corporate insolvency. It has become difficult for both creditors and debtors to commence 
corporate reorganisation proceedings. This demonstrates a possible unintended 
consequence of not providing sufficient distinction between individual and corporate 
insolvency processes. 
  

It is recommended that the laws in the six economies should be revised to make a 
clear distinction between personal and corporate bankruptcy. As mentioned, this does not 
necessarily require separate laws but it may require separate chapters of an insolvency law. 
   
2. Application and Scope - Coverage of all Corporations 
 

Principle suggests that the liquidation and rescue processes of an insolvency law 
regime should apply to all forms of corporation, both private corporations and state-owned. It 
may be necessary or desirable to separate out corporations which are engaged in some 
particular enterprises. For example, the insolvency of banking and insurance corporations 
should normally be governed by special insolvency legislation or be subject to special rules 
of the insolvency law. Very few, if any, jurisdictions would permit a banking corporation 
(whether private or state owned) to be subject to a basic corporate insolvency law without 
some involvement of regulatory bodies. 
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Principle also dictates that state owned corporations (other than banks) which 
compete in a market economy should be subject to the same commercial and economic 
processes as privately owned corporations, including the basic insolvency law. While it can 
be argued that state owned corporations in a transitional economy might be best dealt with 
by special insolvency processes, under normal market economy conditions they should not 
be afforded different treatment than that which applies to private corporations.  
  

Best Practice Standard 2 
All corporations, both private or state-owned (with the possible exception of banking 
and insurance corporations), should be subject to the same insolvency law regime. 

 
Application of Standard 2 to the Insolvency Laws of the RETA Economies 

  

Economy 
A = Applied 
P = Applied in part 
N = Not Applied  

Pakistan  A  
India  A  
Singapore  P  
Malaysia  P  
Hong Kong, China  A  
Japan  A  
Korea  A  
Taipei,China  A  
Thailand  A  
Indonesia  P  
Philippines  A  

  
Comment 

  
There is a general application of this standard in all of the economies. 

  
There are some specific exceptions. The corporate insolvency laws of Indonesia, 

Singapore and Malaysia also provide for the possible liquidation or bankruptcy of a banking 
corporation. However, this may only be initiated on the application or with the authority of a 
responsible controlling authority and does not appear to present any real problem. 
  

It should be noted that, in relation to India and Pakistan, their respective special laws 
for sick company processes (mentioned earlier) fail several of the best practice standards, 
particularly those relating to transparency, involvement of creditors and general collective 
fairness. They are examples of extra-judicial processes designed to assist in micro economic 
reform of state controlled industrial units or of industries that are considered important to a 
national economy. They should thus be viewed as special processes, outside of the 
traditional forms of insolvency process remedies, and should be evaluated according to the 
respective economic and other policy dictates of those economies. They provide possible 
models for adoption toward; for example, state owned enterprises in emerging economies 
and economies in transition. 
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3. Separate/Dual Process 
  

This involves a fundamental policy issue concerning the framework of the law. 
  

The law should provide for a liquidation process and a reorganisation or rescue 
process. The issue is whether to create a strict division between the two; create a division 
but enable conversion from one process to the other; or provide for both processes to be 
accessed under a single procedure. 
  

The first of these options creates an undesirable degree of polarisation and also 
results in delay, increased expense and inefficiency. It means, for example, that if an attempt 
at reorganisation fails, a new and separate procedure for liquidation must be commenced. 
  

The second and third options involve a “unitary” system that might be modelled on 
one of two alternative designs: 
  

The first is a pure unitary system in which there would be one only point of entry with 
the ultimate process (either liquidation or rescue) to be determined at a later point in time. 
The second is a modified unitary system that provides a choice of one of two separate 
entries, one entry for liquidation and another entry for rescue, with provision for possible 
conversion from one to the other. 
  

�Either of these is acceptable. Each presents a one law, two systems  approach. 
  

Employing either approach would mean that:  
• the liquidation process is available to both creditors and debtors (but with the 

prospect of conversion to the rescue process if circumstances merit that); 
and  

• The rescue process is available to, in particular, debtors (though it might also 
be made available to creditors), with the prospect of conversion to the 
liquidation process if, again, the circumstances so require.  

  
Graphic A (see appendix to this report) shows a broad overall plan of how the 

modified unitary approach might operate. It shows two points in the process at which there 
should be provision for transmission from rescue to liquidation mode. These are when 
creditors reject a rescue proposal or if the rescue plan cannot be effected. 
  

This unitary (or modified unitary) approach produces a desirable amount of flexibility, 
choice and freedom. It avoids the need for multiple laws and the possible confusion, 
inefficiency and expense that can be associated with that. It can accommodate multi-chapter 
corporate insolvency laws because it enables the administration of an insolvent corporation 
to be processed with flexibility (to convert from one possible solution to another) with 
efficiency and without significant expense or disruption. But, above all, it is safe and provides 
desirable protection to creditors in particular because once the corporation is subject to the 
law, it cannot exit from the system without some ultimate determination of its fate. That 
would also seem to make commercial sense. 
  

Best Practice Standard 3 
The optimum design of a corporate insolvency law regime should incorporate both 
liquidation and rescue processes by a one law, two system convertible design. This 
may be either a pure unitary or modified unitary design. In a modified unitary system 
the law should provide, in particular for conversion from the reorganisation process to 
the liquidation process. 
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Application of Standard 3 to the Insolvency Laws of the RETA Economies 
  

Economy 
A = Applied 
P = Applied in part 
N = Not Applied  

Pakistan  N  
India  N  
Singapore  N  
Malaysia  N  
Hong Kong, China  N  
Japan  A  
Korea  A  
Taipei,China  A  
Thailand  N  
Indonesia  A  
Philippines  A  

  
Comment 

  
Only a limited number of the regimes apply this standard. None of the economies 

that have adopted English based law insolvency laws follow a unitary design and, 
consequently, do not provide for conversion from reorganisation to liquidation. This includes 
Singapore, which may appear somewhat surprising considering that its judicial management 
regime is of comparatively recent origin. 
  

Thailand has a provision for conversion, but it is of very limited scope. 
  

Indonesia, Japan, Korea and Taipei,China follow a modified unitary approach by 
providing for a conversion from reorganisation to liquidation.. 
  

Only the Philippines has something approaching a pure unitary system. Under the 
new rules of the SEC regarding reorganisation, if a corporation fails to have a plan approved 
the SEC may order the liquidation of the corporation. 
  

It is suggested that the economies with non-unitary systems should consider the 
adoption of a unitary based insolvency law system. 
  
4. Access to the Process  
  

Policy considerations suggest that access to the process (either or both of liquidation 
and reorganization) should be convenient, inexpensive and quick. If access is too restrictive 
it can deter both debtors and creditors. Delay can result in insolvent corporations, which 
should be liquidated, being left uncontrolled with the likely dissipation of assets. Restricted 
access can be particularly harmful to the possibility of rescue. However, if it is too 
unrestricted there is a possibility of the process being abused, particularly by creditors. 

 
The preferred policy is to make access easy for a debtor corporation by requiring 

simple threshold proof of the basic criteria of insolvency. 
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The concept of insolvency has been much discussed and debated. However, it 
should, by now, be widely accepted that the most simple and safe exposition is that a debtor 
is in a state of insolvency when the debtor is not able to pay a mature (due) debt. This is 

�what is generally known as cash flow  or commercial insolvency. The other test, commonly 
known as the “balance sheet” test, requires that debts or liabilities exceed value of assets. 
  

From a procedural aspect, the debtor itself will know when this position has been 
reached and it should not be necessary to require other than a simple declaration to that 
effect by the debtor, through its directors or board of management, as evidence that it is 
insolvent. From the perspective of a creditor, the standard of insolvency needs some 
pragmatic procedural refinement to establish a threshold test of evidence or proof. A 
reasonably convenient and objective test is the failure of a debtor to pay a debt within a 
specified period of time after a written demand for payment has been made. 
  

For reorganisation cases it is essential that the law give the utmost encouragement 
to enable a corporation that is in financial difficulty or insolvent to voluntarily submit itself to 
the process. Although the power to initiate the rescue process may be given to creditors as 
well, the reality is that in almost all cases the debtor alone will initiate the process. This is 
where the most attention must be centred. 
  

In a voluntary reorganisation case, a lesser standard, might also apply that of 
financial difficulty. This might be best described as a state of financial affairs which, if not 
dealt with, will almost certainly result in a state of insolvency. 
  

It is sometimes suggested that the application of such a lesser standard could result 
in the process being abused by a debtor corporation (to prevaricate and deprive creditors of 
prompt payment of debts in full). That, it is suggested, is highly improbable. In the unlikely 
case that such an event might occur, the remedy is for the law to provide for the relevant 
court or tribunal to declare that the debtor is no longer subject to the application of the 
insolvency law. 
  

If the law is a modified unitary design, attention should also be given to the possibility 
of access by a debtor through conversion from the liquidation process to the rescue process. 
This is particularly relevant if a creditor has imposed the liquidation process on a debtor. 
  

Best Practice Standard 4 
A debtor should have easy access to the law by providing simple threshold proof of 
the basic criteria (insolvency or financial difficulty). The debtor through its directors or 
board of management may conveniently provide a declaration to that effect. There 
should be sanctions for false declarations.  
 
A creditor should be required to establish threshold proof of insolvency by evidencing 
a presumption of insolvency on the part of the corporate debtor. Clear evidence of 
the failure of a corporate debtor to pay a matured debt is all that should be required 
to evidence such a presumption.  
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Application of Standards 4.1 and 4.2 to the Insolvency Laws of the RETA Economies 
  

Economy 
A = Applied 
P = Applied in part 
N = Not Applied  

  Standard 4.1  Standard 4.2  
Pakistan  A  A  
India  A  A  
Singapore  A  A  
Malaysia  A  A  
Hong Kong, China  A  A  
Japan  P  P  
Korea  P  P  
Taipei,China  P  P  
Thailand  N  N  
Indonesia  A  P  
Philippines  A  P  

  
Comment 

  
There is some considerable variation between the economies in relation to 

application of these very important standards. 
  

The English insolvency law based economies apply both standards.  
 
In relation to bankruptcy or liquidation, Japan, Korea, and Taipei,China appear, in 

practice, to apply something approaching these standards but their respective insolvency 
laws contain only a general statement of the criteria for insolvency and do not provide 
specific procedural rules by which the criteria may be presumed or proved. In Japan, for 
example, the relevant articles of the law provide that when a debtor is unable to pay the 
debtor may be adjudged bankrupt and that a debtor shall be deemed unable to pay when the 
debtor has suspended payment. There are no definitions or meanings of these terms in the 
law. The criteria are vague and could be extremely difficult for a creditor to establish.  

 
Indonesia has a particularly good, low threshold, criteria for its reorganisation 

process. It states that a debtor who is unable or expects to be unable to continue to pay 
matured debts may apply for reorganisation. Singapore also has an acceptable low 
threshold test for judicial management. The law states that a company that is or will become 
unable to pay its debts as they fall due may apply for judicial management.  

 
The law in Thailand actually prohibits voluntary bankruptcy and provides a high 

threshold (asset/liability) test for all other applications. This causes considerable difficult in 
practice. Reform on this aspect is urgently required in Thailand. The reform should: 

• introduce the cash flow test of insolvency for corporations, both as regards 
liquidation and reorganisation;   

• provide for an even lower standard in relation to voluntary reorganisation (the 
Indonesian and Singapore models provide good examples); and   

• also enable a corporation to file for voluntary bankruptcy.  
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The Philippines applies the threshold criteria standards, but it is necessary that three 
creditors join in a petition for bankruptcy or liquidation against a corporation. 

  
It is recommended that the economies in which there is either no or only partial 

application of these standards consider reforms to their respective laws. 
  

5. Immediate/Interim Effects of Commencement  
  
There are three important matters to consider under this heading. One is 

management of the affairs of the debtor corporation. The second is the stay or suspension of 
actions or proceedings against or affecting the property of the debtor corporation. The third 
concerns the ongoing funding of the business operations of the debtor corporation 

  
5.1 Management/Control 
  

If a debtor corporation is to be liquidated, the total powers of management should pass to 
an independent administrator as soon as possible. 
In the case of a rescue, the options are: 

• retain power in the existing management;  
• remove power from the existing management of the debtor corporation and 

give total power to an independent administrator; or  
• provide for a type of fusion by appointing an independent person to exercise 

supervisory and, if necessary, ultimate power of management but, at the 
same time, retaining existing management.  

 
The third of these options appears to be the most desirable. The removal of all power 

from existing management, except in particular circumstances, can cause damage and can 
result in repercussions. For example, if a debtor corporation is seeking a genuine rescue, the 
removal of or an extreme reduction in the powers of management might sometimes remove 
the incentive. If, on the other hand, the creditors have little or no confidence in existing 
management, to maintain existing management with no check on powers can antagonize 
creditors. 

 
Sometimes the solution will depend on whether the process is voluntary (where the 

debtor corporation has applied) or if it is involuntary (where a creditor or creditors have 
applied and the debtor corporation is hostile).There will also be cases in which it will be 
necessary to appoint a provisional or interim independent administrator. 

  
Best Practice Standards 5.1 and 5.2  
(1) Liquidation. If it is determined that a debtor corporation should be liquidated, 

the powers of the existing management should be terminated and an 
independent administrator appointed to exercise those powers and to conduct 
the liquidation.  

(2) Reorganisation. Existing management should, generally continue, subject to 
the exercise of supervisory power by an independent administrator but with 
the possibility, if circumstances require it, of the independent administrator 
assuming complete power. 
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Application of Standards 5.1 and 5.2 to the insolvency laws of the RETA Economies 
  

A = Applied 
P = Applied in part 
N = Not Applied  

Economy 

Standard 5.1  Standard 5.2  
Pakistan  A  A  
India  A  A  
Singapore  A  P  
Malaysia  A  A  
Hong Kong, China  A  A  
Japan  A  P  
Korea  A  P  
Taipei,China  A  P  
Thailand  A  P  
Indonesia  A  A  
Philippines  A  A  

  
Comment 

  
There is a general application of standard 5.1 but some variation in the application of 

standard 5.2. 
  
In Japan and Korea, the reorganisation law provides that upon the commencement of 

a reorganisation an independently appointed receiver shall exclusively manage the business 
and assets of the company. Although, in most cases, the practice is that the management 
continues to work with the receiver, some reform to this aspect should be considered in 
these jurisdictions. 

  
In Taipei,China the law permits the directors of a corporation to be the reorganisers 

without any independent supervision. 
  
In Singapore and Thailand the law actually suspends the powers of management. In 

Thailand that presents a problem because owners of corporations (particularly family owned 
corporations) have a strong cultural and commercial aversion to surrendering complete 
control. It may be necessary to review this aspect of the Thailand law. 

  
5.2 Stay and Suspension 
  
The policy issue is whether there should be an immediate stay or suspension of 

actions and proceedings against property of the debtor corporation and, if so, the terms and 
conditions of such a stay or suspension. This raises the problem of the extent to which an 
insolvency law should intrude into and interfere with accepted commercial practices and 
processes. For example, should an insolvency law restrain the rights of secured creditors? 

 
This issue is more fully addressed in the chapter of this report on the intersection of 

insolvency law regimes and secured transaction law regimes. It is suggested that for policy 
and pragmatic reasons there must be some restraint on some creditors if a fair and ordered 
administration is to result. For this reason, it is highly desirable that some form of stay or 
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suspension comes into immediate effect once an application has been made, particularly by 
a debtor corporation, for relief under the insolvency law. This so-called “automatic” stay or 
suspension is a feature of many modern insolvency regimes. If a creditor or creditors have 
applied, there should not be an immediate stay or suspension until the application has been 
heard and determined, but a stay should be capable of being applied, on an interim basis, if 
circumstances can be shown to warrant it. 

 
In the environment of the “rescue” culture, the dictates of policy suggest that where 

there is a genuine aim of effecting a rescue, the extent of automatic stay or suspension 
should be very wide and all embracing. The rationale for this is that attempts at rescue will 
fail unless the essential assets and component parts of the debtor corporation and its 
businesses are maintained. 

 
However, where it is clear that the corporate debtor will be liquidated that rationale is 

no longer relevant and the stay or suspension should only affect unsecured creditors. 
 
The duration of the stay in a reorganization should be limited and should be 

consistent with the time that it might reasonably take for a reorganization plan to be 
approved or not. Secured creditors affected by a stay should have a right to apply for the 
stay to be lifted if it is shown that they will be severely prejudiced. It is not appropriate for a 
stay to be of an uncertain or unnecessarily lengthy durations. 

  
Best Practice Standards 5.3, 5.4 and 5.5  
(1) Liquidation. A stay or suspension of actions and proceedings against the 

property of a debtor corporation should be immediate, but confined to 
unsecured creditors only. There should be no interference with or stay upon 
the rights of secured creditors, owners of leased property or the like.  

(2) Reorganisation. The automatic stay or suspension of actions should be as 
wide and all embracing as possible. It should apply to all creditors (secured or 
otherwise) and to persons having an interest in property used, occupied or in 
the possession of the debtor (such as lessors of property, retention of title 
claimants and the like).  

(3) The stay should be of limited specific duration and should provide for the 
possibility of relief from the stay on the application of affected creditors or 
other persons to the court or tribunal.  

  
  

Application of Standards 5.3, 5.4 and 5.5  
to the Insolvency Laws of the RETA Economies 

  
A = Applied 
P = Applied in part 
N = Not Applied  Economy 

Standard 5.3 Standard 5.4 Standard 5.5  
Pakistan  N  P  P  
India  N  P  P  
Singapore  A  A  A  
Malaysia  N  P  P  
Hong Kong, China  A  P  P  
Japan  A  A  P  
Korea  A  A  P  
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A = Applied 
P = Applied in part 
N = Not Applied  Economy 

Standard 5.3 Standard 5.4 Standard 5.5  
Taipei,China  A  A  P  
Thailand  N  A  A  
Indonesia  N  A  A  
Philippines  A  A  A  

  
Comment 

  
There is considerable variation between the economies in the application of these 

standards. 
  
The main concerns that emerge are as follows: 
  
Standard 5.3. In Pakistan, India, Malaysia, Thailand and Indonesia it is possible that 

security enforcement powers can be delayed, even though the corporation is being 
liquidated.  

 
Standard 5.4. The main concern here is that in the economies of Pakistan, India, 

Malaysia and Hong Kong, China there is no automatic stay or suspension under the scheme 
of arrangement reorganisation processes. An application must be made to court for such a 
stay. It may not even then be possible in some of those jurisdictions to stay the enforcement 

�of secured property rights. In Indonesia the stay covers debt repayment  by the debtor 
corporation. It is not clear whether this covers actions by secured and other like creditors to 
enforce rights over property. In Japan, Korea and Taipei,China the application of the 
automatic stay may be delayed by the initial investigation task that the court must undertake. 
However, the court may make an interim stay order pending the conclusion of that 
investigation and the formal commencement of the rehabilitation process.  

 
Standard 5.5. In some of the economies the concern is that where there is an 

automatic or court ordered stay, its duration could be extensive because of inefficiencies in 
the conduct of the reorganisation processes. This is particularly the case in Japan, Korea 
and Taipei,China.  

  
The absence, in some reorganisation processes, of an initial automatic stay should 

be remedied. 
  
Some of the other concerns are relevant to the position of secured creditors. 

Attention should be given by those economies affected by them because of the possible 
effect on the availability, terms and costs of secured financing. These areas are more fully 
addressed in the part of this Report that reviews the intersection of secured transactions and 
corporate insolvency processes. 

  
5.3 Critical/Urgent Funding  
  
A third aspect concerns the continued funding of the business activities of the debtor. 

If the debtor is suited only to liquidation, the problem of on-going funding will not, except in 
rare cases, be a problem. Usually the business of the debtor will have been closed down or 
will be in the stages of closing down. However, where a genuine prospect of rescue exists, 
on going funding may be of critical importance. If a debtor has no available funds to meet its 
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immediate cash flow needs (for example, to pay for supplies, to pay wages to employees) a 
rescue will fail unless those funds can be provided. 

 
An insolvency law should and can help this situation by providing power to obtain 

funding and by providing assurances or protection for the eventual repayment or recovery of 
this funding. The law can do this by, firstly, recognising the need for and sanctioning such 
funding and, secondly, by creating a form of super priority for its repayment to the provider. It 
can also assist by recognising and enforcing, where it is appropriate, rights of subrogation. 

   
Best Practice Standard 5.6 
The law should sanction and provide for a commercially sound form of safe priority 
for funding that is necessary for the on-going and urgent business needs of a debtor 
during the rescue process. 
  
 

Application of Standard 5.6 in the RETA Economies 
  

Economy 
A = Applied 
P = Applied in part 
N = Not Applied  

Pakistan  N  
India  N  
Singapore  P  
Malaysia  N  
Hong Kong, China  N  
Japan  N  
Korea  P  
Taipei,China  N  
Thailand  P  
Indonesia  N  
Philippines  N  

  
Comment 

  
There is a clear problem in the region in this area. The laws of only three economies, 

those of Singapore, Korea and Thailand, expressly provide for the possibility of sanctioning 
the provision of new money. However, of these, only the Singapore judicial management law 
provides for protection by way of priority repayment of that new money. 

  
It is recommended that a regionally based technical assistance project should review 

the issue in more detail and propose legislative models for possible adoption in the region. 
  

6. Administration: Efficient Initial and Continuing Processes  
  
An insolvency law serves principally a communal or collective purpose. The 

operation of such a law will break down and become ineffectual if it is subject to delay or if it 
otherwise lacks an essential procedural framework to ensure that delay is kept to a minimum 
and cases are properly and timely processed. Sensible rules for the processing of cases of 
corporate insolvency or financial difficulty are most necessary. 
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These should be consistent with ensuring that the parties receive fairness and justice. 
Swift and reasonably rigid time limits are necessary to ensure that the process is conducted 
without delay. However, not only should the law provide for this, it is equally essential that a 
court or other tribunal ensure that these requirements are met. 

  
 Best Practice Standards 6.1 and 6.2 
(1) The insolvency legislation should provide for swift and strict time limits for the 

initial process regarding an insolvent corporation. The court or other tribunal 
system must be properly resourced to enable the process to be implemented.  

(2) The medium term administration of an insolvent corporation that is being 
reorganized (for example, from the time of commencement to the time that a 
plan is approved or not) also requires the application of a sensible time frame. 
The long-term administration of a company that is being liquidated requires 
efficient continuous handling.  

 
Application of Standards 6.1 and 6.2 to the Insolvency Laws of the RETA Economies 

  
A = Applied 
P = Applied in part 
N = Not Applied  Economy 

Standard 6.1  Standard 6.2  
Pakistan  N  N  
India  N  N  
Singapore  A  A  
Malaysia  A  A  
Hong Kong, China  A  A  
Japan  P  A  
Korea  P  A  
Taipei,China  P  A  
Thailand  A  A  
Indonesia  A  A  
Philippines  A  A  

   
Comment 

  
The insolvency laws of most of the economies apply these standards. 
  
The reforms to both the Indonesian and Thailand insolvency laws prescribe strict 

time limits for all stages of both liquidation and reorganisation proceedings. They provide 
very good models. 

  
In Singapore the judicial management process is also subject to practical short time 

limits and operates extremely well. 
  
The reorganisation process in the Philippines operates swiftly. This is primarily due to 

the case management skill of the SEC. It drives the process efficiently. 
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The principal reorganisation laws of Japan, Korea and Taipei,China provide for 
lengthy and drawn out procedures. The reorganisation processes in those economies are 
consequently subject to extensive delay. 

  
In some of the other jurisdictions there is a problem of timely and efficient processing 

because of inefficiencies in the court and judicial system. Consequently the commercial 
need of the standard is not often reached. This is particularly so in Pakistan and India where 
the liquidation and reorganisation processes can be subjected to extreme delay because of 
general delays in the court systems. 

  
7. Liquidation Processing 

  
The main processes of the liquidation of an insolvent corporation involve the 

following: 
• termination of business activities; securing the assets, books and records; 

dealing with outstanding contracts;  
• convening a meeting of creditors with representatives of management 

(directors) to explain the causes of the insolvency and provide a forum for 
questions and examination;  

• the realization of assets;  
• assessing and adjudicating the claims of creditors;  
• investigating the conduct of the corporation and reporting on that investigation;  
• taking action to recover assets of the corporation; setting aside unlawful asset 

dealings;  
• distribution of proceeds to creditors according to the legislative priorities and 

reporting to creditors;  
• dissolution of the corporation.  
 
The performance of these tasks requires special skills and experience. Once the 

process has been commenced, there must be a steady, certain and ordered progression of 
each case. For cases of liquidation, the experience in many jurisdictions is that they are 
usually best administered through a special government agency. Sometimes, if the 
liquidation is complex, the administration is transferred out to specialist private 
administrators with suitable qualifications and experience. The administration needs to be 
conducted professionally and efficiently and with as little delay as possible. 

  
Best Practice Standards 7.1 and 7.2 
The administration of a corporation in liquidation is a public responsibility and should 
be viewed as part of the overall regulation of corporations. It is possibly best handled 
by a specialist government agency, which must be adequately resourced and 
financed.  
 
The law should require that creditors are informed of the progress of the 
administration at relevant stages. 
 

Application of Standards 7.1 and 7.2 to the Insolvency Laws of the RETA Economies 
  

A = Applied 
P = Applied in part 
N = Not Applied  Economy 

Standard 7.1  Standard 7.2  
Pakistan  P  P  
India  P  P  
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A = Applied 
P = Applied in part 
N = Not Applied  Economy 

Standard 7.1  Standard 7.2  
Singapore  A  A  
Malaysia  A  A  
Hong Kong, China  A  A  
Japan  A  A  
Korea  A  A  
Taipei,China  A  A  
Thailand  A  A  
Indonesia  P  A  

Philippines  A  A  
  

Comment 
  
The law in most of the economies applies both these standards. However, in some of 

the economies there are problems in the execution. It is often slow, inefficient and lacks a 
commercial approach. This is due to a lack of knowledge and expertise in the government 
agencies. That, in part, is the product of inadequate staffing and resources. It should be 
observed, however, that many of the more developed countries suffer from similar problems. 
The need for a professionally managed and operated government department or agency has 
not been sufficiently recognised. 

  
Hong Kong, China and Singapore provide the best examples and models of a 

properly resourced, professional government agency of the kind that is needed to efficiently 
conduct the large bulk of corporate liquidations. 

  
In Pakistan, India and Indonesia the public agencies that administer liquidations is 

not adequately resourced to enable the administrations to be conducted efficiently 
  
In a number of the economies there is a need for technical assistance to provide 

more knowledge, training and expertise for the government administration agencies. 
  

8. Rescue Provision of Information  
  
One of the most important things for a rescue process is the conduct of a thorough 

independent assessment of the business activities, assets and liabilities and general affairs 
of the debtor corporation. 

 
Transparency of the process is important. It is ultimately for the creditors to 

determine on a course of rescue or otherwise for a debtor. It follows that the creditors must 
be provided with all relevant information concerning the debtor, its assets and liabilities, 
financial position and affairs generally so that they may make an informed decision. 

  
The law must, therefore, proscribe, in broad terms, the substance of the information 

to be provided and how and when that information is to be provided. 
  
In some jurisdictions this has been developed to the point of devising standardised 

information schedules. Sometimes this is left to the debtor to provide (with sanctions for false 
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or misleading information) or for the information to be gathered and presented by an 
independent person. 

  
If it is proposed that the business of a debtor will continue to be conducted, other 

important information will include matters such as projections of profit/loss, cash flow, 
marketing, industry trends and so forth. Although it may not be considered necessary for the 
law to exhaustively detail the provision of this type of information, it can be beneficial in 
countries that have little experience of formal (or informal) rescue techniques if the law 
provides some detail of the type of information that is expected. 

  
Other important information to be provided to creditors concerns: 
  
• an analysis of the causes or reasons for the financial difficulty or insolvency of 

the debtor; and  
  

• a disclosure and review of past transactions of the debtor which may be 
capable of avoidance under the avoidance provisions of the insolvency law.  

  
If the provision and critical analysis of information is left to the debtor alone, there will 

be no objectivity in its presentation and assessment for creditors. It is therefore important to 
provide for the appointment of an independent person to, at least, review and comment on 
the information. 

   
Best Practice Standards 8.1 and 8.2 
(1) The law should prescribe, as fully as possible, for the provision of relevant 

information concerning the debtor. 
(2) It should also provide for independent comment and analysis on the 

information. 
  
 

Application of Standards 8.1 and 8.2 to the Insolvency Laws of the RETA Economies 
  

A = Applied 
P = Applied in part 
N = Not Applied  Economy 

8.1  8.2  
Pakistan  P  N  
India  P  N  
Singapore  A  A  
Malaysia  P  P  
Hong Kong, China  P  A  
Japan  A  A  
Korea  A  A  
Taipei,China  A  P  
Thailand  A  P  
Indonesia  A  P  
Philippines  A  P  
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Comment 
  
The laws in most of the economies endeavour to apply these standards but with 

varying degrees of effectiveness. 
  
The economies that have more recently enacted formal reorganisation processes, 

such as Singapore, Thailand, Indonesia and Philippines, attempt to provide the greatest 
application. 

  
The Singapore judicial management law provides an excellent model. 
  
However, the position in Thailand, Indonesia and Philippines is not entirely 

satisfactory because of problems associated with the appointment of an independent expert 
or advisor to ensure that the provision of information is handled professionally and 
objectively. 

  
In a number of the economies there appears to be a cultural or commercial aversion 

to the employment of professional experts and advisors. This is often more an issue of 
expense and cost than anything else. It may be an extension of a similar reluctance on the 
part of family controlled corporations to employ management and finance expertise or to 
retain independent executive directors as members of the management board. 

  
Ultimately this type of problem places a severe strain on the reorganisation process. 

Unless there is a willingness for the appointment of independent professionals both debtor 
and creditors become suspicious and sceptical of the process. Invariably that strain carries 
through to the courts. In some jurisdictions they are expected to be the arbiter between 
creditors and debtor and to exercise commercial judgement in supervising the process. This 
is not a role to expect a court to play in the commercial environment of reorganisation. 

  
9. The Position and Role of Creditors  

  
General. Unless creditors are involved in the insolvency process the law will seem 

irrelevant. Although, in the case of liquidation, the creditors may not have much need for 
intervention or decision, it is nonetheless important that they be involved and receive reports 
on the conduct of the liquidation. In the case of a rescue, the creditors are vitally important. 

  
A rescue process is largely the province of creditors working, hopefully, in concert 

with the debtor. Creditors are vital to the process. They need to be organised, available and 
involved. A rescue or reorganisation process should, in effect, create a market place of its 
own where the bargaining, dealing and negotiation of people of commerce can be given full 
and fair effect. 

  
The interests of creditors should prevail in decision making as part of the rescue 

process. That is dictated by the fact that, because the corporation is insolvent or in extreme 
financial difficulty, the capital or equity of owners will have been severely depleted, if not 
completely lost and, although they have been affected, it is the creditors whose interests 
should become paramount. 

  
It should be the decision of the creditors that will determine whether a proposal of 

rescue is accepted or not (and, under some regimes, if it is not accepted, that the company 
be liquidated). 

 
Meetings. Meetings of their number as a whole are obviously important. Also 

important is the selection, appointment and formation of a small committee of their number, 
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which can take a more active and involved role in considering the adequacy or otherwise of 
information, the formulation of a plan and, possibly, the implementation of a plan. 

  
Meetings, to be effective, require organisation and control. Rules and procedures are 

required to deal with such things as the calling of meetings, the eligibility of persons to attend 
and participate in meetings (including voting rights and establishing quorum) and the 
chairing and general conduct of meetings. 

 
Classes of creditors. The interests of which account should be taken are secured 

creditors, preferred (or priority) creditors, unsecured (or ordinary) creditors and persons who 
own property which is used, leased or occupied by the corporation. Sometimes, depending 
upon policy dictates, account is also taken of employees as a further separate interest group. 

It is probably safer to provide for classes of creditors, although some jurisdictions 
appear to function quite well without an immense or any detailed structure or sophistication 
in this area. 

 
The law should be sensitive to the position of secured creditors. If the rescue 

proposal is such that it might affect secured creditors (in the sense of reducing the value of 
their security or seriously impairing their rights to enforce the security), they should normally 
be afforded voting rights as a separate class. 

 
Voting. As between creditors themselves, a system of voting rights and their 

exercise is used to distinguish between creditor interest groups; and bind creditors to 
decisions reached in accordance with the exercise of voting rights. 

 
Much may be written on the issue of voting rights and their employment. But 

essentially this may be reduced to two issues: voting rights and powers; and the effect of a 
majority vote. 

  
For reasons of principle, policy and pragmatism, an insolvency law, despite that it is a 

collective legal process, cannot accord equality to different, competing interests; nor depend 
upon the need for unanimity within different interest groups for its application. However, it is 
most necessary that the process have binding effect. 

 
In many jurisdictions the voting rights of creditors are measured by reference to their 

number and the value of the debts owed to them. Thus, for example, the approval of a 
proposal of rescue might require a majority vote in both number and value. This can 
sometimes produce the problem of a deadlock. There may be a majority in number but not a 
majority in value or vice versa. In some jurisdictions simple majority in number determines 
voting only. 

 
The effect of a majority vote to approve a plan should be to bind all creditors. 

Likewise, the effect of a majority vote not to approve a plan should result in or lead to a 
conversion of the administration process to one of liquidation. 

 
It should always be possible, however, for a majority of creditors to vote to adjourn 

the decision meeting if it appears that some further negotiation on a plan might produce a 
favorable result. As with all areas of the process, however, adjournments should be kept 
within reasonable limits and strict time limits should apply. The prospect that a debtor will be 
liquidated unless agreement can be reached produces a powerful incentive for the efficient 
operation of the reorganization process. 

 
Manipulation. Under any system of voting it is important to ensure that voting 

powers are not manipulated and that the interests of genuine creditors are not interfered with 
nor prejudiced by the voting powers of persons who are connected to the corporation. These 
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are commonly referred to as insiders—persons who have some intimate connection or 
relationship with the debtor, its directors, mangers, owners and shareholders. The law must 
ensure that the rights of commercial creditors are not abused else they will be totally 
disaffected by the process. 

  
Best Practice Standards 9.1, 9.2, 9.3, 9.4 and 9.5 
(1) An insolvency law should make proper provision for the involvement of 

creditors as part of the liquidation or rescue process.  
(2) An insolvency law should clearly define the voting rights of creditors and 

should prescribe minimum requirements for the approval of a plan of rescue.  
(3) Provision should be made for voting by classes of creditors, particularly 

secured creditors, if the rescue proposal is required to bind such classes.  
(4) The law should provide protection against manipulation of the voting system 

and, in particular, should ensure that a court or other tribunal is empowered to 
set aside the results of voting which are obtained by the exercise of votes of 
insiders or persons who are related to the corporation, its shareholders or 
directors.  

(5) The effect of a vote of the requisite majority of a class should be made 
binding on all creditors of that class.  

  
 

Application of Standards 9.1, 9.2, 9.3, 9.4 and 9.5  
to the Insolvency Laws of the RETA Economies 

  
A = Applied 
P = Applied in part 
N = Not Applied  Economy 

9.1  9.2  9.3  9.4  9.5  
Pakistan  A  A  P  P  A  
India  A  A  P  P  A  
Singapore  A  A  P  A  A  
Malaysia  A  A  P  P  A  
Hong Kong, China  A  A  P  P  A  
Japan  A  A  A  P  A  
Korea  A  A  A  P  A  
Taipei,China  A  A  A  P  A  
Thailand  A  A  A  A  A  
Indonesia  A  A  P  P  A  
Philippines  P  P  N  N  A  

 
Comment 

  
In general there is high creditor involvement in the reorganisation process, which is of 

cardinal importance. The only exception appears to be in the Philippines where there has 
been an absence of organised creditor involvement in the reorganisation process. However, 
the new procedural rules appear to provide for greater creditor consultation and involvement. 

  
Indonesia makes no provision for classes of creditors. 
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There appears to be a weakness in some economies regarding the possibility of 
insider voting manipulation. This is because either the law makes no specific provision and 
leaves such issues to be determined by the courts or the law is not sufficiently specific. 

  
Voting requirements for approval of plans of reorganisation vary considerably and 

demonstrate a remarkable range. This can be as low as a simple majority vote to a majority 
as high as 75% and in some economies there is a requirement for a dual standard of 
majority both of number and in aggregate debt of creditors. 

  
  

10. Formulation of A Reorganisation Plan 
  
Three main aspects must be considered. First, what should be the nature or form of a 

plan? Secondly, what opinions or comments should accompany a plan?. Thirdly, who should 
devise a plan? 

 
Nature or form of plan. The purpose of rescue is to maximise the possible eventual 

return to creditors and provide a better result than if the debtor were, hypothetically, 
liquidated. It follows that the law should not intrude greatly or at all in proscribing the nature 
or form of a plan. It should not, for example, permit only of a plan that is designed to fully 
rehabilitate the debtor; nor should the law provide that debt cannot be written off; nor should 
it provide that a minimum amount must be eventually paid to creditors. In short, the law 
should leave it to the market place, which the process helps to form, to determine what is the 
appropriate commercial solution. 

  
Of course, there may be some boundaries that some jurisdictions might want to 

establish. For example, that the preference or priority accorded to some classes of creditors 
in, for example, a liquidation must be maintained in a rescue plan. Or that the effect of the 
plan must not be such that it could result in a debtor remaining insolvent and being returned 
to the market place in that condition. 

  
A non-intrusive approach regarding the nature or form of a plan is desirable. This 

enables any one of a number of possibilities � to result. It could be a simple composition ; it 
could provide for the continued trading of the business and for its eventual sale as a going 
concern (and for the debtor to then be liquidated); it could provide for a sophisticated form or 
restructuring of debt and equity and so forth. 

 
Comments on a plan. It further follows that if the nature of the rescue process is to 

provide a better eventual result for the creditors than if the debtor was liquidated, there 
should be some objective statement from an independent adviser to that effect. Likewise, 
that if a plan projects an eventual satisfaction (whether by composition or otherwise) of debts 
or other liabilities, some objective statement of the commercial probability of that should 
accompany the proposed plan. 

 
Devising a plan. The final issue of who should have the responsibility of devising a 

plan is, in a commercial sense, dictated by the reality that a number of people may be 
expected to play a part. Certainly it may be expected that the management (and/or owners) 
of a debtor should have a major and, possibly, the principal role. But so would an 
independent adviser if they are expected to comment on a proposed plan. Major creditors 
may also expect to be involved possibly not so much to initiate but certainly to participate in 
and negotiate the generation of a suitable plan. It may not, therefore, be necessary for the 
law to become intensely regulatory in this area. In the interests of certainty and efficiency, 
however, it is desirable that the law make some statement on those aspects and that a 
specified time limit is provided for the presentation of a plan. 
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This last observation is important because a tight time frame for the presentation and 
consideration of a plan places desirable pressure on both the debtor and the creditors to 
endeavour to reach a satisfactory arrangement. Combined with a provision of the law that 
will effect a conversion to liquidation unless a plan is agreed within a limited period of time, a 
commercial environment is created that causes both sides to work toward a beneficial result. 

  
Best Practice Standards 10.1, 10.2 and 10.3  
(1) The law should not proscribe the nature of a plan, except in regard to 

fundamental requirements and to prevent commercial abuse. In particular, the 
law should not intrude into the commerciality of a plan except to ensure that 
the result of a plan will provide a greater benefit to creditors than in a 
liquidation of the debtor. 

(2) The law should provide for objective analysis of a proposed plan by an 
independent adviser. In particular, it should be demonstrated that the 
proposed result or effect of a plan is commercially sound. 

(3) The law should provide for a plan to be provided, nominally by the debtor, 
within a specified period of time. 

 
 

 Application of Standards 10.1 10.2 and 10.3  
to the Insolvency Laws of the RETA Economies 

  
A = Applied 
P = Applied in part 
N = Not Applied  Economy 

10.1  10.2  10.3  
Pakistan  P  P  P  
India  P  P  P  
Singapore  A  A  A  
Malaysia  P  P  P  
Hong Kong, China  P  P  P  
Japan  P  A  P  
Korea  P  A  P  
Taipei,China  P  A  P  
Thailand  A  P  A  
Indonesia  P  P  A  
Philippines  P  P  A  

  
  
 

Comment 
 
Most of these standards are applied in most of the economies. However, there are 

some areas to which attention should be directed. 
  
With the exception of Singapore and Thailand, none of the insolvency laws provide 

that the result (or intended result) of a plan must provide a greater benefit to creditors than if 
the debtor corporation was liquidated. This is, in part, compounded by the absence, in some 
of the economies, of a requirement for an objective analysis of a plan. In some instances 
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these omissions place an unnecessary burden on the supervising court or tribunal and may 
require the court or tribunal to form some judgement of its own on the plan. That may be 
considered desirable because it at least provides some protection for creditors, but it 
detracts from the commercial forum that a reorganisation process should endeavour to 
establish so that the participants can form their own judgement based on objective evidence 
and opinion. Without that essence the process becomes an essentially legal and constricted 
process. 

  
It is suggested that this area of the law might be greatly improved in some of the 

economies. Two examples follow. 
  
The Indonesian reorganisation law makes provision for an independent trustee to 

provide a report on the proposed plan but it does not specify that an objective critical 
analysis of the plan must be part of the report. This would be a valuable addition to the 
Indonesian process. 

  
In Thailand there are problems in securing an independent person as the planner of 

the plan of reorganisation because of both fear of loss of control and an aversion toward 
paying for the services of an experienced and professional person. Yet it is clearly important 
in that jurisdiction that the rehabilitation process have every characteristic of a commercial 
forum. The position in Thailand would be greatly improved by the establishment of a body of 
independent, qualified planners. 

  
11. Control/Supervision of Process 

  
This leads to a consideration of the most appropriate role for a court or tribunal to 

perform in the rescue process. 
  
The obvious areas in which a court or tribunal involvement is desirable are these: 
  
To ensure that the process is efficiently conducted. This, it should be observed, is not 

just the province of the court. The law itself should provide the rules of procedure and time. 
But there should no objection to a court or tribunal taking on a case management role and 
driving the process forward.  

 
To ensure that the process is conducted fairly and in accordance with proper 

procedures. This requires those creditors or others who claim that they have been 
prejudiced or affected by the non-observance of proper formalities and rules have the right to 
apply for appropriate redress.  

 
To resolve problems or disputes that may develop. Even the most detailed of 

legislative procedures cannot provide for every eventuality or avoid problems in application 
or interpretation. It is desirable that the law provides the court with a general power to avoid 
or overcome technical and non-material problems and difficulties.  

 
To determine whether an approved plan is unfair and not in the best interests of the 

creditors as a whole. This raises the issue of the part the court might be expected to perform 
in approving or sanctioning a plan. It is questionable whether any further formality is required 
after the creditors have made their decision. There seems little point in requiring, other than 
as a possible necessary legal formality, a court to approve or sanction a plan. Judges should 
not be required to second guess the decision of people of commerce. However, this is not to 
suggest that a court, tribunal or other regulatory body should not need to be satisfied that the 
decision of the creditors has been properly obtained and the necessary pre-conditions were 
satisfied. That power might be better expressed by giving the court or tribunal a general 
supervisory power to review, on cause shown by an affected and dissatisfied party. This 
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would provide a minority of creditors with the right to challenge a plan or attack the means by 
which it was procured (for example, by the influence of insider votes). It is an important 
balancing power.  

 
Best Practice Standard 11 
The law should provide for a court or other tribunal to have a general supervisory role 
of the rescue process. In particular the court or tribunal should be empowered to set 
aside the approval of a plan if it is shown that it is not in the best interests of creditors 
considered as a whole. 
  

Application of Standard 11 to the Insolvency Laws of the RETA Economies 
  

Economy 
A = Applied 
P = Applied in part 
N = Not Applied  

Pakistan  A  
India  A  
Singapore  A  
Malaysia  A  
Hong Kong, China  A  
Japan  P  
Korea  P  
Taipei,China  P  
Thailand  A  
Indonesia  P  
Philippines  P  

  
Comment 

  
In some of the economies a considerable supervisory burden is placed on the courts 

because of deficiencies in other parts of the law relating to the provision of information, the 
preparation of a plan of reorganisation and the conduct of meetings of creditors to consider 
and approve the plan. The comments made in relation to Standard 10 are relevant to this 
standard. For example, in Japan, Korea, Taipei,China and Indonesia, the control or function 
of the courts is very involved. This contributes to considerable delay in the process. 

  
In the Philippines, the SEC, which acts in an extra-judicial capacity, has a quite 

extraordinary power to set aside the decision of a majority non-approval vote of the creditors 
in relation to a proposed plan of rehabilitation. The SEC can, in effect, impose a plan upon 
creditors if it is of the opinion that the non-approval of the majority is manifestly 
unreasonable. That runs quite contrary to the above standard. 

  
12. Implementation of Plan 

  
Most plans will be executed without a great deal of need for further intervention. 

Sometimes, however, it might be necessary that the implementation be supervised or 
controlled by an independent person. 

  
Of more importance, however, is what occurs if execution of the plan breaks down or 

is found to be incapable of performance. Many jurisdictions provide for the possibility of a 
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plan being amended if that is in the interests of creditors. But if a plan becomes impossible 
of performance (through, for example, the default of the debtor) the law should make 
provision for the plan to be terminated and for the debtor to be liquidated 

  
Best Practice Standards 12.1, 12.2 and 12.3 
(1) Provision should be made for the possibility that the execution of a plan may 

require supervision or control by an independent person.  
(2)  A plan should be capable of amendment (by vote of the creditors) if it is in the 

interests of the creditors. 
(3)  The law should provide for the debtor to be liquidated upon the termination of 

a plan as a result of non-performance of the plan. 
 
 

 Application of Standard 12.1, 12.2 and 12.3  
to the Insolvency Laws of the RETA Economies 

  
A = Applied 
P = Applied in part 
N = Not Applied  Economy 

12.1  12.2  12.3  
Pakistan  P  P  N  
India  P  P  N  
Singapore  A  P  N  
Malaysia  P  P  N  
Hong Kong, China  P  P  N  
Japan  A  A  N  
Korea  A  A  N  
Taipei,China  A  A  N  
Thailand  A  P  A  
Indonesia  P  P  P  
Philippines  A  P  P  

 
Comment 

  
The laws of some of the economies are not sufficiently explicit regarding supervision 

or control of the implementation of a plan. In practice this may not present a problem if the 
plan is implemented. But it can present a serious problem in the event that the plan may 
require amendment or cancellation. Likewise, many of the laws are silent regarding the 
possibility of and the procedure for amending a plan. In Indonesia, for example, the 
provisions for supervision or execution of a plan are weak. In particular, there are no 
adequate provisions for possible amendment of a plan or for the termination of a plan if there 
is a failure to perform it. 

  
The most notable failing, however, is that only a very few of the insolvency laws 

make it clear that the failure of a plan should lead to the immediate liquidation of the debtor 
corporation. 
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13. Creditor Priorities 
  
A major difference in insolvency law regimes is in the ranking of preferred or priority 

creditors. Many insolvency law regimes, for example, provide that debts such as tax debts 
and debts due to employees are to be paid in full, ahead of all other creditors. To give 
greater effect to one of the underlying principles of an insolvency law—equal treatment for 
creditors—the modern approach is to limit priority claims as much as possible. Clearly, 
secured creditors are entitled to be paid their claims from the proceeds of secured property. 
It must also be the case that the costs of the insolvency administration (whether under a 
liquidation or rescue process) should be paid in priority to any other claim. However, with 
those exceptions, it should be the aim of a modern insolvency law regime to limit the number 
of priority claims to as few as possible. 

  
Best Practice Standard 13 
An insolvency law regime should, as far as possible, preserve the principle of equal 
treatment for all creditors. Accordingly, the insolvency law should limit the number of 
priority claims to as few as possible. 

  
 

Application of Standard 13 to the Insolvency Laws of the RETA Economies 
  

Economy 
A = Applied 
P = Applied in part 
N = Not Applied  

Pakistan  P  
India  P  
Singapore  P  
Malaysia  P  
Hong Kong, China  P  
Japan  P  
Korea  P  
Taipei,China  P  
Thailand  P  
Indonesia  P  
Philippines  P  

 
Comment 

  
Very few of the economies have sought to limit priority claims. In Indonesia, for 

example, there is a long list of priority claims and taxation claims are given priority over all 
other priority claims. 

 
 It is recommended that all of the economies should review the priority provisions of 

their respective laws and consider whether policy, economic and commercial considerations 
support their retention. In cases where some creditor claims are given priority ahead of 
secured creditors from the proceeds of the sale of secured property, carefully consideration 
should be given whether such a policy is justified. 
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10.10 Relevance for Insolvency and Related Law Reform in the RETA Economies  
  
In the conduct of this technical assistance an examination was made of general 

corporate financing, the extent of secured transaction lending, the enforcement of secured 
property rights and bank lending practices in the RETA economies. In relation to secured 
transaction lending that enquiry revealed some important information. 

  
10.10.1 Extent of Secured Transaction Lending 
  
In most of the economies secured lending was solely focused on mortgages of land 

or pledges of shares. In only a few of the economies had there been much, if any, 
development of secured lending over movable and other property. This, in part, was 
because of the absence of a developed secured transactions legal regime. 

  
10.10.2 Loan Assessment and Monitoring Practices 
  
Secured lending on mortgages over land and pledges of shares appeared to be 

accompanied by weak loan assessment and loan monitoring practices of banks and other 
financiers. This was because loan assessment and subsequent review was concentrated on 
the value of the land or the shares as security. There was very little evidence of any 
widespread credit assessment practices that were concerned with the business of a 
corporate borrower, its income, profitability and cash flow. In jurisdictions in which secured 
lending over movable property was more practised there was a far greater assessment of 
the ability of the corporate borrower to service the borrowing. 

  
10.10.3 Secured Property Enforcement  

  
In many of the economies (particularly Pakistan, India, Philippines, Thailand and 

Indonesia) there were considerable problems regarding the enforcement of secured property 
rights. The reasons for this varied. In most of these economies secured property 
enforcement has to be conducted through the courts. Court processes and defensive 
debtors resulted in extensive delay. Also, in some of the economies, after a court order is 
obtained that permits foreclosure, the sale and realisation of the secured property has to be 
conducted through a government agency. It is not generally possible for a secured creditor 
to employ self-help enforcement remedies. 
  

The difficulties associated with enforcement create a situation in which a corporate 
debtor has no real concern about threats of or actual resort to enforcement proceedings. 
This not only has a serious impact on secured transaction lending but it also means that one 
of the most effective debtor-creditor sanctions to apply to an insolvent corporate debtor is 
absent or ineffective. It also often results in secured creditors using the insolvency law to 
enforce their individual rights. Consequently, the debtor-creditor commercial system 
becomes considerably twisted. 
  

It is possible that the insistence in many of the economies upon court and 
government agency regulation in relation to the enforcement of secured property rights is 
due to an understandable concern to protect certain classes or categories of borrower, for 
example consumers, farmers and small business people. It is difficult; however, to 
understand why it is necessary to apply the same degree of regulation to secured 
transactions involving corporations. 
  

10.10.4 Secured Transactions Legal Regime  
  

In many of the economies the secured transactions legal regime was very under-
developed. The range of secured transaction lending was extremely limited and the system 
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of creation and registration of secured property interests was, in some cases, inefficient and 
uncertain. 
  

10.10.5 Insolvency Law Regime  
  

In some of the economies the insolvency law regime is not sufficiently definitive 
regarding the treatment of secured property interests. The areas of concern include the 
absence of a clear statement in the insolvency law of the effect of a bankruptcy upon a 
secured property interest and the absence of a clear statement of the extent to which 
preferred creditor claims have priority from the proceeds of the sale of secured property over 
the interests of secured creditors. 
  

10.10.6 Future Development  
  
It is suggested that the issues considered in this part could be taken into account in 

framing best practice guidelines for the development of both secured transactions legal 
regimes and insolvency law regimes in the region. 

  
  
  



 103

PART 11 
  

 SUMMARY AND CONCLUSIONS 
 
 
11.1 Introduction 

  
The RETA has been uniquely important. 
  
It has focused on an area that is now recognised and accepted as an important 

component of economic development and stability for the region. Although it remains 
surprising that it required the effects an horrific economic crash to establish such a basic 
proposition, at least it is now recognised. 

  
It has contributed to an awareness of the need for the development, revision and 

reform of insolvency laws and related processes. The RETA achieved this by the studies it 
produced and bringing together government policy makers, officials, judges, lawyers, 
accountants, scholars and multi-lateral agencies to learn from the comparisons and 
contrasts in the region and international practices. 

  
As mentioned in the introduction, reform and further development of insolvency laws 

is underway in the majority of the RETA economies. Indonesia, Thailand, Hong Kong, China, 
Korea, Japan, and the Philippines are engaged in that process. And on the eve of the 
publication of this Report, India has joined that group of economies by announcing the 
establishment of a committee to consider reform to its corporate insolvency law regime. 

  
The combination of this RETA with a study on secured transactions in the region has 

presented the opportunity to guide policy makers and their governments toward securing 
unity between these two very vital areas of commercial importance. 

  
It has produced an unparalleled information resource for both the region and outside. 

The examination and review of insolvency laws and related practices in the region has 
provided information and critical analysis that were previously unobtainable. 

  
However, there is a risk that many of these actual or potential benefits may be 

dimmed or lost. The economic cycle produces troughs and crests. It is an unfortunate fact of 
life that the onset of crests erases memories of the troughs. Economic and commercial 
conditions have commenced to improve in the region and it is, therefore, important that the 
impetus for review and reform is consolidated. It is appropriate, therefore, that the RETA 
should conclude with recommendations for ongoing work. 

  
11.2 Revision and Reform of Insolvency Laws 

  
This has been the centre of the comparative study. The strengths and weaknesses in 

the corporate insolvency law regimes of the eleven RETA have been identified. The 
strengths will, hopefully, guide governments in eradicating the weaknesses. There are a 
number of important areas for reform. These are summarised as follows: 

  
• First, the important issue of access. A number of the economies must review 

their respective laws to ensure that a corporation in financial difficulty has 
easy and efficient access to, in particular, the reorganisation process. It is 
also necessary that access for a creditor is reviewed to enable that sector to 
exerc �ise a fundamental last resort  commercial right. If an insolvency law 
does these two things it establishes a necessary commercial balance by 
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providing insolvent corporations with the possibility of relief and, at the same 
time, driving corporations toward that relief.  

  
• Secondly, the provision of a commercial forum for the collective 

determination of the future of an insolvent corporation. Some of the 
economies must establish modern and efficient reorganisation processes. In 
that area the important considerations are to provide a sensible and 
commercially justified suspension of enforcement actions; a proper balance 
regarding management control of a debtor corporation, the provision of 
reliable information and the preparation of and objective report on a plan of 
reorganisation; and for full creditor participation.  

  
• Thirdly, the application of the liquidation or reorganisation process under a 

single procedure. As mentioned earlier, it is important for commercial 
efficiency that the insolvency law combine both processes to provide creditors 
with the exercise of commercial choice. A number of the insolvency law 
regimes require a full revision to enable the processes to be accessed under 
one procedure.  

  
• Fourthly, the provision of ongoing funding protection. None of the 

economies satisfactorily provide for this important feature. This should be the 
subject of a further RETA to assist governments in the region in optional 
legislative drafting techniques for such a provision.  

  
• Fifthly, many of the economies should review the provisions of their 

respective insolvency laws regarding the nature and extent of priority 
provisions. Some of these, particularly those relating to government fiscal 
claims and claims of employees, should be reviewed and abolished.  

  
• Sixthly, the civil prosecution of claims in respect of transaction avoidance 

and owner and management fraud. The provisions of the insolvency laws 
that provide for these matters are not being enforced in many of the 
economies. It is an area in which training and education in the investigation 
and prosecution of such transactions would greatly assist.  

  
• Finally, co-operation and assistance in cross-border insolvency cases. This 

is an area in which there is no or no adequate law in the region. A regional 
technical assistance is required, together with a regional judicial symposium 
to advance the prospects of the adoption of the UNCITRAL model law on 
cross-border insolvency.  

  
11.3 Maintaining the Informal Work-Out Process 
  

The development of this area will leave the region with a permanent legacy. It cannot 
be expected, however, that the quasi-government-structures that have promoted forms of 
informal processes in some of the economies will remain in tact for much longer. It is 
therefore important that continued training and education in the banking and professional 
sector is maintained. Some of the economies should also contemplate the establishment by 
the banking sector of a permanent secretariat to maintain and advance the practice of this 
important commercial process. 
  

In addition, it is desirable for the future that a regional conference be convened to 
consider the experiences and knowledge gained in each of the economies that have 
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employed the structured processes. Such a comparative exercise would provide valuable 
information for other countries in times of economic stress. 
  
11.4 Secured Transactions 
  

Many of the RETA economies lack an effective secured property enforcement regime. 
These RETA economies should conduct a thorough review of their secured property 
enforcement regime. Issues considered in the following article The Need for an Integrated 
Approach to Secured Transactions and Insolvency Law Reforms should be taken into 
account in framing good practice guidelines for the development of efficient and effective 
secured transactions law regimes. 
  

It is suggested that reform to any insolvency law system must be carried out with due 
consideration of the secured transactions system, as both are part of the same system of 
legal and commercial regulation and vice-versa. The lack in one area poses an unhealthy 
burden on the other. Therefore, it is suggested that an integrated approach should be 
adopted for the reform of both insolvency and secured transactions laws. 
  
11.5 Court Processes 

 
There is a need for considerable improvement of court and related processes in 

some of the RETA economies. In particular, there is the need for judges who are capable of 
dealing with cases of corporate insolvency. That requires wide knowledge and appreciation 
of economic, commercial and corporate affairs. In some of the economies, training and 
education in those areas would be of considerable benefit. A high priority should be 
accorded for intensive and ongoing education and training of judges and court officials in 
those RETA economies. 
  
11.6 Other Influences 
  
11.7  Other Aspects 

 
Statistical information on corporate insolvency should be published by the 

responsible authority on a quarterly basis with a yearly summary. The process of gathering 
and recording statistical insolvency information should be also extended to informal 
processes, particularly those that are under the guidance of central bank or other 
government agencies. There is also a need for reports, writings, opinions and critical 
analyses of insolvency cases and on the operation of the insolvency law system. 
 


