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A. The provisions

The provisions of the existing insolvency laws of the participating countries as well as any
proposed reforms

Question: Please advise as to the extent to which the materials in Section |, J, K, L, O, P and
Q of the Report and Sections B, G, H, J and L of the Addendum to that Report continue
to be accurate. If those sections of the Report and the Addendum to that Report
require amendment or modification, please advise of the amendments or modifications.
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Answer: See below.
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Section | - Insolvency Law Regime

1. Underlying Philosophy:

(a) Question: What is the underlying
philosophy of the insolvency law of this
country? (For example is it distributive,
rehabilitative or penal?)

Answer: The underlying philosophies of the
insolvency law are judicial, distributive and
rehabilitative. The Indonesian bankruptcy law
allows the concept of corporate reorganisation
with the approval of a required number of
unsecured creditors, failing which the company
will be liquidated and its assets will be distributed
to the creditors.

(b) Question: Are there elements of more
than one philosophy present in the
insolvency law of this country?

Answer: In addition to the underlying
philosophies of Indonesian Bankruptcy Law, there
are at least two other elements that can be
mentioned: (i) elements relating to the credit
presupposes trust; and (i) elements relating to the
purposes of the Bankruptcy Law.

(c) Question: Briefly describe the relevant
elements, and if applicable, any penal
sanctions available.

Answer: Regarding the Credit Presupposes
Trust:

This element relates to the issue of how the
creditors can trust that the debtor will service his
debts on time. In the situation where a debtor is
not able to meet his obligations, it is imperative
that a well functioning bankruptcy regime is in
place.

Regarding the Purposes of Bankruptcy Law,
which are as follows:

(i) Maximise asset recovery

This means that all assets of the debtor
should belong to the pool of assets that is
available to pay creditors’ claims.

(i) Provide for equitable and predictable
treatment of creditors

This purpose states that creditors are paid
pari passu — creditors will receive pro rata
part distribution from the pool according to
the size of their claims.

(iii) Provide practical opportunities for re-
organisation

This means that Bankruptcy Law provides
practical opportunities for ailing but viable
businesses where the interests of creditors
and social needs are better served by
maintaining the debtor in business.

2. Jurisdiction in Insolvency Matters:

(a) Question: In which judicial category is
insolvency law classified in the legal
system of Indonesia? (For example civil,
commercial or administrative.)

Answer: As stated in the Article 280,
paragraph 1 of the Law N0.4/1998: “the
petition for adjudication of Bankruptcy and
suspension of obligations for payment of debt as
intended in the 1st and 2nd Chapter, shall be
heard and decided by the Commercial Courts
within the frame work of the Courts of General
Jurisdiction.” Insolvency law is classified as part
of the Indonesian Commercial Law.

(b) Question: Which courts, tribunals or
administrative bodies in this country are
competent to exercise jurisdiction in
insolvency matters?

Answer: The insolvency cases shall be
submitted and decided only by the Commercial
Court, a part of the civil court jurisdiction.

(c) Question: Are any limitations placed on
the jurisdiction of any of these bodies?

Answer: The first Commercial Court was
established at the Central Jakarta District Court
to deal with the bankruptcy matters, as stated in
Article 281, paragraph 1 of the Law No.4/1998.
Prior to the establishment of other Commercial
Courts in cities outside Jakarta, the Jakarta
Commercial Court’s jurisdiction covered all of
the Indonesian territory.

However, since the establishment of other
Commercial Courts in a number of cities outside
of Jakarta, which are (i) Surabaya; (i) Medan; (iii)
Ujung Pandang; and (iv) Semarang: Presidential
Decree of Republic of Indonesia No.97 of 1999
dated 18 August 1999 concerning the
Establishment of the Commercial Court, Article 2
paragraph 1 of Law N0.4/1998, the competent
court for certain cases is the Commercial Court
having jurisdiction over the debtors’ domicile.

3. Types of Insolvency Procedures

(a) Question: \What types of insolvency
procedure are available in the legal system
of this country for the administration of
corporate debtors in financial difficulty?
(For example bankruptcy, liquidation
(winding up), receivership, restructuring or
other forms of administration.)

Answer: Indonesian Bankruptcy Law provides
for 2 types of legal procedures for insolvency
cases: (i) bankruptcy petition (liquidation
procedure); and (ii) suspension of payment
procedures (re-organisation procedure).



The bankruptcy petition may be filed by the: (i)
debtor; (i) creditor(s); and/or (iii) public
prosecutor representing the public interest. On
the other hand, suspension of payment
procedures can only be submitted by the debtor.

A petition for bankruptcy procedure can only be
filed by Bank Indonesia. For the security
company debtor, a petition for a declaration of
bankruptcy may only be filed by the Capital
Market Supervisory Agency (“Badan Pengawas
Pasar Modal” — “Bapepam”).

Under the proposed Amendments to the
Bankruptcy Law, special provisions are to be
incorporated which include Self Regulated
Organisations (“SRO") (such as the Jakarta Stock
Exchange, Surabaya Stock Exchange and
Clearing and Depository Company), and issuer
companies and insurance companies in the list
of companies with special regulations. It is
stated that a declaration of bankruptcy for a
SRO Company and an issuer company can be
filed by Bapepam, while a declaration of
bankruptcy for an insurance company can be
filed only by the Minister of Finance.

(b) Question: Briefly describe the main
features of each type of insolvency
procedure for corporate debtors:
including, for example, the manner in
which each procedure is initiated and
administered, and the aims of each
procedure.

Answer: Pursuant to Article 1 of the Law
No0.4/1998, a debtor with two or more creditors,
who does not pay at least one of the loans
which are due and payable, may be deemed
bankrupt at the petition of the debtor, by one or
more of the creditors, or in certain
circumstances, by the public prosecutor.

By its nature, a bankruptcy petition is a collective
procedure. As such, it is a procedure that has to
endeavour to accommodate all those who are
affected by, or who have an interest in the
insolvent debtor. From the creditors’ side, the
bankruptcy procedure can be used as an
alternative, in addition to the court filing
procedure, to obtain payment from the debtor.
From the debtor’s side, the bankruptcy procedure
is an alternative way to settle the payment
obligations of the debtor to the creditors.

Suspension of payment proceedings can only be
commenced and filed by a debtor. The said
proceedings may be taken as counter action to
certain bankruptcy petitions filed by the creditor(s),
or to voluntary action by the debtor with the main
goal being to provide for the continuation, not the
liquidation, of an insolvent debtor.

Suspension of payment proceedings will
facilitate and encourage debtors to address their
financial difficulties at an early stage, and to
propose a composition plan or re-organisation
plan to the creditors, including an offer of
payment for all or part of the debts to the
unsecured creditors.

A debtor who cannot predict that he will be
unable to continue to pay his debts, which are
due and payable, may apply for a suspension of
obligation to pay such debts: Articles 212 up to
248 of the Law No0.4/1998.

(c) Question: Identify the relevant
legislation governing each type of
insolvency procedure available for
corporate debtors.

Answer: The relevant legislation governing
each type of insolvency procedure for corporate
debtor(s) is as follows:

(i) Law No0.4/1998;

(i) Law No.1/1995, concerning the Limited
Liability Company (“Law No.1/1995");

(iii) the Faillissements-Verordening or the
Bankruptcy as set forth in the Stastsblad of
1905 No0.217 Jo Stastsblad of 1906 No.348;

(iv) Law No.8/1995, if dealing with a public
company (“Law No.8/1995");

(v) Law No0.10/1998 jo. Law N0.7/1992, if the
insolvency proceedings involve the banking
sectors; and

(vi) Law No.14/1969, regarding the Basic
Provisions Respecting Man Power jo. Decree
of Minister of Manpower No.:KEP-
150/MEN/2000, regarding the Settlement of
Labor Dismissal and Termination, and the
Stipulation of Severance Pay, Gratuity and
Compensations in Companies.

4. Commencement of Insolvency
Procedures

(a) Question: s it usual or customary in
respect of a corporate debtor which is
insolvent to attempt to negotiate an
informal administration before formal
insolvency procedures are commenced?

Answer: As stated in the Article 1, paragraph 1
of the Law N0.4/1998, where a debtor has two or
more creditors, and at least one of the said debts
has become due and payable, then the debtor
may be declared bankrupt by the Commercial
Court as a result of a bankruptcy petition filed by
the debtor itself, or by its creditors. However, in
practice an amicable settlement or an out of court
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settlement will be initiated prior to the filing of
the bankruptcy petition.

(b) Question: In relation to each type of
insolvency procedure available in the
legal system of Indonesia, who may
commence the procedure? (For example
the corporate debtor, secured creditors,
unsecured creditors, directors,
shareholders, the State.)

Answer: A company can be declared bankrupt
at the request of the: (i) debtor, (ii) one or more

creditors; (iii) public prosecutor representing the

public interest: Article 1, paragraph 1 of the Law
No.4/1998.

A petition for a declaration of bankruptcy with
respect to a bank debtor, may only be submitted
by Bank Indonesia, and for the securities
company, it may only be submitted by Bapepam:
Article 1, paragraph 2, 3 of the Law No0.4/1998.
The draft Amendment to Law No.4/1998
proposed new provisions which were concerned
with those companies engaging businesses in
the capital market industry and in the insurance
business.

To be more specific, SRO and issuers may be
filed bankrupt only by Bapepam, and an
insurance company may be declared as bankrupt
only at the request of the Minister of Finance.

(c) Question: On what basis may each
type of insolvency procedure be
commenced, or what requirements must
be satisfied before the procedure may be
commenced? (For example non-payment
of debts, balance sheet/cash flow
insolvency, trading losses, resolutions by
directors to enter insolvency procedure.)

Answer: It will be necessary to confirm whether
or not there is only one type of insolvency
procedure in Indonesia which applies to both
individual debtors and corporate debtors. The only
required conditions for filing a bankruptcy petition
are: (i) the debtor has two creditors or more; (i) the
debts have become mature debts, and as such
have become due and payable; and (iii) the debtor
failed to pay at least one mature debt.

The insolvency proceedings are therefore
commenced due to non-payment of debt.

(d) Question: How is each type of
insolvency procedure commenced? (For
example by application to the Court, by
administrative act, by written notice to
the business organisation.)

Answer: A petition for bankruptcy shall be filed
at the competent Commercial Court i.e. the
Commercial Court at the debtor’s domicile: Article

2 paragraph 1 of the Law N0.4/1998. Indonesia
has five commercial courts, namely, Jakarta
Commercial Court, Semarang Commercial Court,
Surabaya Commercial Court, Medan Commercial
Court and Ujung Pandang Commercial Court.

(e) Question: What is the usual time
period between the commencement of
formal insolvency proceedings and the
declaration or imposition of a formal
administration on the corporate debtor?

Answer: The decision on a petition for a
declaration of bankruptcy must, at the latest, be
rendered in 30 days, starting from the date the
petition for a declaration of bankruptcy is
registered: Article 6, paragraph 4 of the Law
No0.4/1998. It is arguable whether such 30 days
shall be counted based on calendar days or
working days. The calculation will be important
given that counting on the basis of working days
may result in a different number of days when
you consider the nature of business activities
(e.g. telecommunication, hospital, tourism,
banking or capital market), and cities where
business activities take place (e.g. Jakarta, Aceh,
Jayapura, or Ambon).

(f) Question: How effective is the judicial
or court system (or administrative
system) in relation to the handling of
formal insolvency proceedings?

Answer: The Commercial Court was initially
established in Jakarta on 21 August 1998.
Subsequently, in 1999 four other Commercial
Courts were established in Semarang, Surabaya,
Medan and Ujung Pandang.

Although there is some argument that it is still
too early to say whether such Commercial
Courts are effective in their performance, most
are of the view that the performance of the said
Commercial Courts is still far from effective.

5. Effect of Insolvency Procedure:

(a) Question: In relation to each type of
insolvency procedure available in the legal
system of Indonesia, what is the effect on
the corporate debtor, its constituent parts
and its business relationships of initiation
of the relevant insolvency procedure?

(For example how does initiation of the
insolvency procedure affect:

— the powers of management of the
debtor;

— the interests of owners/shareholders
of the debtor;

— contracts to which the debtor is a
party;



— legal proceedings to which the
debtor is a party;

— remedies available to persons in
contractual (non-debt) relationships
with the debtor.)

Answer: No answer provided

(b) Question: If another insolvency
procedure has already been initiated in
relation to the corporate debtor, how
does the initiation of a second
procedure affect the first?

Answer: Under Indonesian Bankruptcy Law,
there is only one set of proceedings, namely
bankruptcy proceedings. This may be
implemented in two alternative proceedings, i.e.,
a suspension of payment proceedings (in effect a
re-organisation), or the bankruptcy proceeding
of the debtor’s estate.

It should be noted that a bankruptcy declaration
to a debtor does not mean that the debtor is
insolvent.

Once the debtor is declared bankrupt, the
debtor may propose a reconciliation plan
(“rencana perdamaian”). If this plan is accepted
by the creditors, then insolvency does not occur.
On the other hand, if no reconciliation plan is
being offered at the creditors’ meeting on the
verification of claims, or if the offered
reconciliation plan is rejected, or if the
ratification of the reconciliation plan is rejected
by the Supervisory Judge, or by the Supreme
Court: Article 117 of the proposed Amendment
to Company Law, Law No.1/1995, then the
bankrupt estate of the debtor is deemed
insolvent. Under Indonesian laws and
regulations, bankruptcy declaration comes first,
and it may then be followed by insolvency.

The following are the effects of bankruptcy
proceedings on the corporate debtor, its
constituent parts and its business relationships:

(i) After the application for bankruptcy is made
but before the bankruptcy declaration is
issued, any creditor or the Attorney General
may request the court to seize all or part of
the debtor’s assets or to appoint a
temporary receiver to supervise the
management of the debtor’s businesses,
payments to creditors, transfers or
encumbrances of the debtor’s assets. The
receiver’s approval is required for the above
acts.

(i) The following are some of the specific
effects on the debtor after the Bankruptcy
Declaration is issued:

(@) forfeiture of the debtor’s right to
manage its assets;

(b) all assets of the debtor are subject to
the jurisdiction of the Commercial Court
and to bankruptcy proceedings,
including those assets acquired during
the bankruptcy stage;

(c) any contract entered into by the
bankrupt debtor after the issuance of
the bankruptcy declaration cannot be
paid from the bankrupt estate, unless
there is a benefit to the bankrupt estate
to be derived from such contract;

(d) a lawsuit concerning the rights and
obligations of the bankrupt debtor on
his assets shall be filed against or by the
Orphans Chamber “Balai Harta
Peninggalan” (“BHP"): Article 24
paragraph 1 of the Law No.4/1998;

(e) the bankruptcy declaration will cause
any court decision which is in effect
against any part of the assets of the
debtor prior to the bankruptcy
declaration to be immediately
suspended, and no decision may be
executed against the bankrupt debtor;

(f) any decision of confiscation, whether or
not executed, is nullified by law; and

(g) employees of the bankrupt debtor may
resign or the Receiver may dismiss them
subject to employment periods
stipulated in employment contracts or
company regulations (as the case may
be), and/or subject to the terms stated
in the Manpower laws and regulations.
Six weeks termination notice must be
given. As from the effective date of the
bankruptcy declaration, remuneration to
employees is a debt of the bankrupt
estate.

Pursuant to Article 102 of the Law No.4/1998,
the provisions of Articles 84 through 88 of the
Law No.4/1998 apply to the board of
management of a limited liability company, a
mutual insurance company, a securities company,
a cooperative, or other business entity which has
the status of a legal entity or an association or a
foundation, and Article 101 paragraph 1 of the
Law No.4/1998 applies to the board of
management and the board of supervisors.

Avrticle 3 paragraph 1 of the Law No.1/1995
provides that shareholders of a limited liability
company are not individually responsible for
agreements made on behalf of the company,
and that they are not responsible for a
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company’s losses where they exceed the nominal
value of the shares subscribed.

In certain cases, it is possible for the shareholders
to lose their limited liability. These cases are:

(i) the company’s requirements as a legal entity
have not been or are not fulfilled;

(i) the relevant shareholders either directly or
indirectly in bad faith and take advantage of
the company solely for their personal interest;

(i) the relevant shareholders are involved in
unlawful acts conducted by the company; or

(iv) the relevant shareholders either directly or
indirectly unlawfully use the company’s assets,
causing the company’s assets to be inadequate
to settle the company’s debts.

Pursuant to Article 79 paragraph 3 of the Law
No.1/1995, those persons who may be appointed
as members of the board of directors are
individuals who have never been declared
bankrupt, who were not the members of a board
of directors or the commissioners responsible for
the bankruptcy of another company, or who have
never been punished for criminal acts causing a
loss to the state within five years prior to their
nomination.

Similar provisions also apply to the board of
management, board of supervisors and board of
“pembina”. See Articles 28 to 30 of Law
No.16/2001 concerning the Foundation
("Yayasan").

Article 90 paragraph 2 of the Law N0.4/1998
provides that in cases where the bankruptcy
occurs due to the mistake or negligence of the
board of directors and the company’s assets are
inadequate to cover the losses caused by such
bankruptcy, each member of the board of
directors is jointly responsible for such losses.
However, if a member of the board of directors
can prove that the bankruptcy was not due to his
or her mistake or negligence, he or she is not
jointly responsible for the losses. Under Article 39
paragraphs 1 and 2 of the Law No.16/2001,
similar provisions apply to the board of
management of the Foundation.

Section J - Case Management of
Insolvent Enterprises

1. Administration of Insolvency Procedures
Generally:

(a) Question: In relation to each type of
insolvency procedure available in the
legal system of Indonesia, what are the
administrative organs/entities involved in
the implementation and management of
that procedure? (For example a trustee,
liquidator, receiver, government official).

Answer: In connection with Indonesia’s
bankruptcy procedure, the administrative organs
involved in the implementation and
management of such procedures are as follows:
(i) Commercial Courts; (i) the Supervisory Judge;
and (iii) the Receiver.

(b) Question: What qualifications must
each type of administrator of insolvency
procedures possess? Is there a system of
regulation of insolvency administrators
in Indonesia?

Answer:
Commercial Court and Supervisory Judge:

The Bankruptcy Law does not specify the
qualifications which ought to be imposed on
Judges of the Commercial Court, or on
Supervisory Judges. However, a short training
course and a number of workshop programs
have been designed and provided to the Judges
who have been designated as Commercial Court
Judges, and those who have been nominated
for a Commercial Judge. The purpose of this is
to familiarise those persons with matters related
to bankruptcy law.

Another interesting development is that a
number of judges of the Commercial Court have
joined the Post Graduate Program on Law
conducted by prominent Law Schools in this
country on their own initiative.

Receivers:

There are two types of Receivers, namely: (i)
Orphans Chamber/ BHP, which is a special
agency of the Department of Justice; and (ii)
private Receiver (Article 67A of the Law
No0.4/1998). Pursuant to Article 67B of the Law
No0.4/1998, the private Receiver must be either
an individual or a private partnership, and must
posses specific expertise in respect to the
management and/or settlement of the bankrupt
estate, have domicile in Indonesia, and be
registered in the Department of Justice. The
appointed Receiver must also be independent
and have no conflict of interest with either the
debtor or the creditor.

(c) Question: Are the creditors of a
corporate debtor permitted to
participate in the administration of the
relevant insolvency procedure, and if so,
how? (For example are the creditors
permitted to assist the administrator, or
supervise or dictate the conduct of the
administration?)

Answer: Pursuant to the Article 7, paragraph 1
of the Law No0.4/1998, as long as a decision on a
petition for a declaration of bankruptcy has not

been rendered, a creditor or the public



prosecutor may submit a petition to the
Commercial Court to: (i) impose a conservatory
attachment on part or all of the assets of the
debtor; and (ii) appoint an interim Receiver to
supervise the management of the debtors
business, to supervise the payment to creditors
and to transfer encumbrances of any assets of
the debtor which under the framework of
bankruptcy require approval from the Receiver.

2. Powers of The Administrator

(a) Question: In relation to each type of
insolvency procedure available in the
legal system of Indonesia, what are the
powers given to each type of
administrator by statute, at general law
or pursuant to the terms of the
appointment? (For example power to
carry on the business of the organisation,
to pay creditors, to compromise claims of
or against the debtor, to issue or defend
legal proceedings, to obtain credit, to
sell property, to execute documents on
behalf of the debtor.)

Answer: Below is the outline of powers given
by Indonesian Bankruptcy Law to each type of
administrators.

Supervisory Judges:

Supervisory Judges are appointed from Judges of
the Commercial Courts (Article 13, paragraph 1
of the Law No0.4/1998). Articles 63 and 64 of
the Law No0.4/1998, states that the duty, among
others, is to control the management and
settlement of the bankrupt estate.

Supervisory Judges shall be responsible for the
management of the assets. They also have the
power to obtain information and clarification
from both witnesses and experts: Article 63 and
64 of the Law No.4/1998.

The Supervisory Judges are authorised to hear
witnesses, and to order an investigation by
experts for the purpose of obtaining the
necessary information related to certain
bankruptcy proceedings. In this regard, the
Commercial Court is obliged to hear the advice
of the Supervisory Judge prior to the rendering
of their decision on matters related to the
management and settlement of the bankrupt
estate.

Receivers:

The Receiver shall manage and settle the
bankrupt estate, and shall be entitled to obtain
loan facilities from a third party creditor to the
extent that the use of such a loan facility will
increase the value of the bankrupt estate.

With the consent of the Supervisory Judge, the
Receiver shall be authorised to transfer the
assets of the bankrupt debtor in order to avoid
the unnecessary losses of such assets, and the
costs and expenses of bankruptcy proceedings.

With the approval of the Creditors’ Committee,
the Receiver may continue the business of the
bankrupt debtor, notwithstanding the fact that
an appeal to the Supreme Court has been made,
or that a judicial review has been filed against
the bankruptcy declaration.

The Receiver appointed for a specific task under
the decision of a bankruptcy declaration is
authorised to act independently within the
scope of its assignment.

The Receiver shall not be required to obtain the
approval of, or to give prior notice to, the debtor
concerned, notwithstanding that under other
circumstances such approval or notice would be
required.

Creditors Committee:

The Committee is entitled at any time to make a
request to the Receiver for the inspection of
books and documents relating to the bankruptcy
proceedings.

The Receiver shall have the advice of the
Committee before initiating a lawsuit,
continuing a pending lawsuit, or defending itself
against a lawsuit, unless the lawsuit deals with
the verification of debt claims. The Receiver
must also request the advice of the Creditors
Committee as to whether or not to continue the
management of the company, and all matters
set forth in Articles 36, 38, 39, 57(2), 97, 98,
170 paragraph 3 and 172 of the Law
No0.4/1998. The Receiver must also request the
advice of the Creditors Committee generally
with regard to the settlement and sale of the
bankrupt estate, and the time and the amount
of allocations of the bankrupt estate to be made
to creditors.

(b) Question: To what extent and in what
circumstances may each type of
insolvency administrator seek assistance,
advice or direction in the conduct of the
administration, and from what sources?
(For example the Court, his appointor,
the creditors of the debtor, a solicitor,
accountant or other relevant person.)

Answer: Receivers:

The Receiver may obtain advice and assistance
from private parties, such as an attorney, an
accountant appraisal firm, a financial adviser or
another relevant professional. Specific instances
where such advice or assistance must be
obtained includes:
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(i) If in obtaining a loan from a third party
creditor(s), the Receiver is required to
encumber the bankrupt estate with a
security right, pledge or collateral right on
other property, and that the prior approval
of the Supervisory Judge must be obtained
for such a loan.

(i) If in order to appear before the Court, the
Receiver must first obtain the approval of
the Supervisory Judge.

The Receiver may at any time arrange a meeting
with the Creditors Committee in order to obtain
its advice, if necessary.

Creditors Committee:

The Creditors Committee is entitled at any time
to request an inspection of the books and
documents relating to the bankruptcy. The
Receiver is obligated to provide all information
requested by the Creditors’ Committee.

3. Duties of The Administrator

(a) Question: In relation to each type of
insolvency procedure available in the
legal system of Indonesia, what are the
duties imposed upon each type of
administrator by statute and at general
law? (For example a duty to take
possession of assets of the debtor, to
realise those assets, to discharge the
debt owed to his appointer, to call for
proof of debts owed to creditors, to
adjudicate upon claims of creditors, to
apply available assets in discharge of
those claims, to report on the conduct of
the debtor by the proprietors.)

Answer:
Supervisory Judge:

The Supervisory Judge is required to supervise
the management and settlement of the
bankrupt debtor: Articles 67 up to 70b of the
Law No.4/1998.

Receiver:

The Receiver is required to perform the following
duties:

(i) to manage and or settle the bankrupt
debtor;

(i) to appear before the Commercial Court.
The Receiver must obtain approval from the
Supervisory Judge, except in respect of
disputes regarding the verification of claims,
or for the matters set out in Articles 36, 38,
39, and 57 paragraph 2 of the Law
No.4/1998;

(iii) to be responsible for any faults and/or
negligence in performing its duties which
cause loss to the bankrupt debtor;

(iv) to submit quarterly reports to the
Supervisory Judge concerning the condition
of the bankrupt debtor and the
implementation of the Receiver’s duties; and

(v) to obtain the prior approval of the
Supervisory Judge to encumber the
bankrupt debtor with a security right,
pledge or other type of collateral security on
the assets of the bankrupt debtor.

Creditor’s Committee:

The Creditor's Committee is required to perform
the following duties: (i) to meet with the
Receiver; and (ii) to give advice to the Receiver.

4. Breach of Duty and Liability of
Administrators:

(a) Question: What remedies and/or
sanctions are available in the legal
system of Indonesia in respect of
breaches of duty or transgressions
committed by each type of insolvency
administrator?

Answer: Article 98 paragraph 1 of Law No.
4/1998 only addresses the breach of duty of a
Receiver. It does not stipulate the sanctions for
such a breach. Under the Indonesian
Bankruptcy Law, the Receiver is responsible for
any faults or negligence in performing its duties
of managing and/or settling the bankrupt debtor
which causes loss.

(b) Question: Have there been actual
instances of breach of duty or
transgressions committed by insolvency
administrators?

Answer: Yes. In the Manulife Case in 2002.

(c) Question: If so, given details of any
major cases and a summary of the action
taken and the results.

[Details of the case are provided in the Second
Report].

Section K — Assets Available to
Creditors

1. Assets Available to Creditors Generally

(a) Question: In relation to each type of
insolvency procedure available in the
legal system of this country, what assets
of the corporate debtor are available to
its administrator to satisfy the claims of
its creditors?



Answer: Pursuant to Article 19 of the Law
No.4/1998, the bankruptcy estate will include all
the wealth of the debtor at the time of the
bankruptcy declaration, including wealth
acquired during the bankruptcy proceedings.
Pursuant to this provision, the bankruptcy estate
of the debtor also covers the assets of the
debtor located outside of Indonesia, although in
practice the existence of this provision is
meaningless. Moreover, the bankruptcy estate
also comprises any inheritance of the debtor that
is obtained during the bankruptcy proceedings.
Therefore any property or wealth that is
inherited by the debtor during the bankruptcy
proceedings will be subject to the rights of
creditors. However, Article 40 of the Law
No.4/1998 stipulates that any inheritance of the
debtor that is obtained during the bankruptcy
proceedings should not be automatically
included as part of the bankruptcy estate, except
by a special right to register it as part of the
bankruptcy estate.

In summary, all assets owned and possessed by
the debtor are included within the bankruptcy
estate, and are available to the receiver to satisfy
the claims of the unsecured creditors.
Exceptions to the foregoing are assets that have
been encumbered as collateral to secured
creditors, including the holder of security rights
("hak tanggungan”), the holder of fiduciary
transfer of security rights (“jaminan fidusia”),
mortgages and pledges.

2. Avoidance of Past Transactions
Affecting the Assets of a Corporate
Debtor

(a) Question: To what extent and in what
circumstances may the administrator of
a corporate debtor take steps to recover
assets of the debtor by overturning past
transactions involving property of the
debtor? (For example preferences given
to certain creditors over others, invalid
charges granted by the debtor,
uncommercial transactions entered into
by the debtor, profits on sales to and
from the debtor at an undervalue or
overvalue).

Answer: Transactions made by a debtor prior
to a declaration of bankruptcy can be
overturned if detrimental to the creditors. The
right of annulment of past transactions is
regulated by Articles 41 up to 44 of the Law
No0.4/1998. The act of annulling past
transactions is sometimes referred to in
Indonesia by its Latin phrase, “actio pauliana”.

Article 41 of the Law No0.4/1998 stipulates the
general rule that an annulment of past
transactions can only be granted if it can be

proven that at the time of the transaction both
the debtor and the party concerned (i.e. the
transferee of the asset) were aware or should be
deemed to have been aware that such action
would cause losses to the creditors. Based on
the foregoing, a receiver is empowered to annul
such transactions only if it can establish that
both parties to the transaction were aware or
should be deemed to have been aware that the
transaction was detrimental to the creditors.
The burden of proof lies with the receiver and
there is no time limit on past transactions that
can be annulled.

On the other hand, Article 42 of the Law
No.4/1998 states that for legal acts causing
losses to the creditors which were undertaken
within one year of the declaration of bankruptcy,
and which were not actually required to be
undertaken by the debtor, unless it can be
proven to the contrary, then the debtor and the
party with which such actions were undertaken
are deemed to have been aware, or should have
been aware, that such actions would cause a
loss to the creditors, if such actions:

e were obligations in which the debtor’s
liability substantially exceeded the obligation
of the party with which such commitment
was entered into;

e constitute a payment for, or a guarantee for,
a debt, which has not yet reached maturity
or which is not yet payable; and

e were undertaken by a debtor with certain
specified relatives or affiliates.

In conclusion, if a transaction meets one of the
foregoing criteria, a receiver could take action to
annul the transaction without having to prove
that the debtor and the third party were aware
or should have been aware that such actions
would cause losses to the creditor. This
annulment process under Article 42 of the Law
No.4/1998 is limited to transactions undertaken
within one year of the bankruptcy proceedings.

(b) Question: What powers or mechanisms
are available to each type of
administrator for investigation of the
affairs of the corporate debtor, for
examination of persons formerly
involved in the management or control
of the debtor, and for the discovery of
assets of the debtor?

Answer: If the bankrupt debtor is summoned
for such a purpose, then Article 101(1) of the
Law No0.4/1998 states that the bankrupt debtor
is obliged to appear before the Supervisory
Judge, the receiver or the Creditor's Committee
to provide any relevant information. If the
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debtor is a corporate debtor, its representative
shall be the person(s) or the party that should
answer the summons. Therefore, this provision
applies to members of the Board of Directors
and Board of Commissioners of the corporate
debtor, or their authorised proxy(ies).

(c) Question: What procedures may be
employed by each type of administrator
for the recovery of assets of the
corporate debtor which are available for
distribution to creditors? (For example
initiation of legal proceedings,
compensation from directors.)

Answer: Please see Section K, 2(a).

Section L — Claims of Creditors

1. Claims admissible for payment

(a) Question: In relation to each type of
insolvency procedure available in the
legal system of this country, what types
of claims of creditors are properly
admissible for payment in the context of
the procedure? (for example liquidated
debts, future debts, contingent claims,
secured claims, unliquidated claims for
damages, interest claims, costs of
administration or of legal proceedings,
periodical payments, debts owed by
guarantors of the business
organisation.)

Answer: The Bankruptcy Law does not
specifically mention the types of claims of
creditors that are admissible for payment.
However, Articles 1131 and 1132 of the ICC
provide in general that a creditor is entitled to
recourse against the general assets of a debtor
for non-payment of its debts, and that the
proceeds of any sale of such general assets are
to be divided amongst all of the creditors on a
pro-rata basis based on the respective amounts
owing to each creditor. Article 1131 of the ICC
stipulates in full that: “Any and all movable and
immovable properties of a debtor, whether
those are present or future debts, shall account
for his personal obligations”. Article 1132 of
the ICC states in full that: “The debtor’s goods
will serve as a joint guarantee for his creditors;
their proceeds shall be divided pro rata among
them, in proportion to the debt of each, unless a
legal priority among the creditors exists”.

While the Indonesian Bankruptcy Law and the
ICC do not directly address what types of claims
might be admitted in bankruptcy proceedings,
we believe that all types of claims can be
admitted. The court would need to determine
whether a particular claim should be admitted as

an unsecured claim against the bankruptcy
estate, and the amount of such claim.

(b) Question: At what date are the
amounts of admissible debts computed?

Answer: The amount of the admissible debts is
computed as of the date of the declaration of
bankruptcy.

(c) Question: By what method are claims
of creditors proven by those creditors in
the context of each type of insolvency
procedure?

Answer: Based on Article 106 of the
Bankruptcy Law, the filing of claims by the
creditors is conducted by providing an account
statement, letters or any other written
statement, indicating the nature and the amount
of the claim. Evidence or copies stating whether
the creditor has a pledge, a mortgage, a harvest
security or other right over particular goods must
accompany the statements. The creditors are
entitled to demand a receipt for the delivery of
the statements. The statements shall be
delivered to the private receiver or to BHP.

Further, pursuant to Article 107 of the
Bankruptcy Law, the receiver or BHP will then
examine the accuracy and verify the claims
submitted against the information provided by
the debtor. In addition, the receiver or BHP will
be involved in consultation with the creditors if
there is any objection to their claims, and shall be
authorised to demand from any of the creditors
concerned any documents not yet submitted, as
well as the originals of such documents.

(d) Question: How are disputed claims
made by creditors adjudicated upon?
(for example by the administrator, or by
a Court.)

Disputed claims are adjudicated by the Supervisory
Judge, who is appointed by the Commercial Court.



2. Priority and Payment of Creditors’
Claims:

(a) Question: In relation to each type of
insolvency procedure available in the legal
system of this country, what principles
apply to the division of available assets of
the corporate debtor among those of its
creditors entitled to payment? Is there a
basic principle of equality of payment, or
are rights of priority of payment enjoyed
by secured creditors, or by certain classes
of creditors over others? (For example
costs of the administration, claims for
taxes owed by the debtor, amounts owed
to employees of the organisation).

Answer: \We note that not all claims are treated
equally under the ICC. Certain privileges under
the Indonesian law are created pursuant to
Articles 1139 and 1149 of the ICC. These
provisions will be further discussed below.

While a privilege under these Articles does not
create a security interest in a particular asset of
the debtor, the holder of a privilege will be
entitled to a preferential distribution of certain
assets of the debtor over unsecured creditors
that do not hold a privilege if the proceeds of
the sale do not cover all creditors’ claims. A
secured creditor’s rights to its collateral will rank
ahead of such privileges, but behind the legal
costs of foreclosure and taxes.

Pledges, mortgages, security rights (“hak
tanggungan”) and fiduciary transfer securities
(“Fidusia”) are the only devices recognised by
statutory law for creating security interests in
movable and immovable property: Article 1134
of the ICC, Law No0.4/1996 regarding Mortgage
on Land and land Related Object (the “Law
No0.4/1996"), and Law No0.42/1999 regarding
Fiduciary Transfer respectively. Security and
creditors who hold pledges and mortgages are
categorised as secured creditors.

If bankruptcy proceedings are commenced
against a debtor, secured creditors must exercise
their rights within two months after the bankrupt
estate is determined or deemed to be insolvent.
This state of insolvency will occur after a final
declaration of bankruptcy is issued, and after the
verification meeting is held to reconcile claims.

Article 1134 of the ICC also provides that secured
creditor’s claims based on pledges and mortgages
have priority over all unsecured claims “except
where otherwise specifically provided by law”.
Article 1139 paragraph 1 of the ICC provides that
foreclosure court costs have priority over secured
creditor’s liens. These expenses must thus be paid
out of the proceeds of the sale of assets prior to
payment to the secured creditors.

Article 21 of Law No.9 of 1994 Regarding the
Amendment to Law 6 of 1983 on General Tax
Provisions and Procedures (9 November, 1994)
provides that the State has a preferential right and
priority over all other rights, except for court costs
incurred in the auction of assets, expenses
incurred to safeguard goods, and court costs
incurred with regard to inheritance. Accordingly,
the proceeds from the sale of both secured and
unsecured assets must be used for the payment of
the debtor’s taxes prior to any other claims, except
those noted for court costs and auction expenses.

Article 110 of Law No.25 of 1997 Regarding the
Labor Code, effective as of 1 October, 1998,
provides that in the event that an employer is
declared bankrupt or is liquidated, the
employee’s wages are given a priority based on
the “prevailing regulations”. This ambiguity has
not yet been clarified by government regulation.

As mentioned above, under Indonesian Law
certain creditors are given privileges over specific
assets under Article 1139 of the ICC, and over
the entire property of a debtor under Article
1149 of the ICC.

Pursuant to Article 1138 of the ICC, the
privileges conferred by Article 1139 of ICC rank
above those created under Article 1149 of ICC.
These specific priorities rank ahead of general
priorities. As noted above, claims for national
and local taxes take priority over either type of
privilege.

Article 1139 of the ICC provides that certain
specific assets of the debtor are subject to the
priority claims of certain categories of creditors,
and that such claimants are entitled to the
proceeds of the sale of these specific assets prior
to the claims of general unsecured creditors.
The privileges created by Article 1139 of the ICC
are as follows:

(i) claims for court costs arising solely from the
auction of movable or immovable property
(these claims also have an expressly stated
priority over claims based on a pledge or
mortgage);

(i) claims relating to leases of real property
attached to the property concerned;

(iiiy claims of unpaid sellers of movable goods
for the sale price of those goods attached to
such goods;

(iv) claims for costs incurred in connection with
the storage or conservation of goods
attached to such goods (e.g the claims of an
unpaid warehouseman or conservator);
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(v) claims of workmen for work performed
upon movable goods attached to such
goods, regardless of the location of the
goods;

(vi) claims of an innkeeper attached to goods of
the debtor in the custody of the innkeeper;

(vii) claims with respect to freight costs and
related expenses attached to the goods
carried;

(viii) claims of workmen, such as carpenters, for
work performed in connection with the
construction and repair of immovable property
attached to the property, provided that the
claims are not more than three years old and
the debtor still owns the property; and

(ix) certain claims against public servants as a
result of a breach of their obligations.

Article 1149 of the ICC sets out general priorities
as follows:

(i) legal fees, exclusively arising from auction
and the safeguarding of estates (these costs
have priority over pledges, mortgages,
security rights and fiduciary transfer
security);

(i) reasonable claims for burial costs;

(iii) claims for medical and hospital expenses in
connection with a terminal illness;

(iv) employee wage claims for the current and
preceding year;

(v) claims for the supply of basic necessities to
the debtor and his family for the preceding
six months;

(vi) claims of boarding schools; and

(vii) claims relating to debts of minors and
persons under guardianship and claims
relating to expenses incurred in the
maintenance and education of minors.

In summary, the assets of the bankrupt estate
will be applied to the creditors’ claims in the
following order of priority:

(i) court and auction costs;
(i) taxes;

(iii) claims of secured creditors;
(iv) privileged creditors;

(v) unsecured creditors.

(b) Question: Give a brief account of the
order of priorities, if any, of payment of
creditors prescribed by the legal system
of this country.

Answer: For the order of priorities of creditors’
payments pursuant to the Indonesian law, see
point (a) above.

Section O — Connection Between
Debtor and Forum

(a) Question: In relation to each type of
insolvency procedure available in the
legal system of this country, what
connection must there be between the
debtor organisation and the law of the
forum? (For example which of the
following requirements, if any, must be
satisfied in order for an insolvency
procedure in relation to a corporate
debtor in your country:

e principal residence of debtor;
e domicile of the debtor;
e nationality of the debtor;

e personal whereabouts at the
material time;

e Jocation of a place of business,
branch or agency;

e Jocation of assets of debtor;

e place where transaction or event
took place which gave rise to
liability;

e place where payment, discharge or

performance of liability is due to
take place.)

Answer: No answer provided.

Question: Are any other requirements
imposed in relation to a connection
between the debtor and the forum
before an insolvency procedure may be
initiated? If so, briefly describe these
requirements.

Pursuant to Article 2 of Law N0.4/1998 it is
stated that:

(i) A decision on a bankruptcy petition and
other related issues as intended by this law,
shall be rendered by the court having
jurisdiction over the region in which the
domicile of the debtor is located.

(i) Where the debtor has left the territory of
the Republic of Indonesia, the competent
court to render a decision on a bankruptcy
petition is the court having jurisdiction over
the region where the last domicile of the
debtor was located.

(iii) Where the debtor is a partner of a firm, the
court having jurisdiction over the region
where the domicile of the partnership is
located shall also be competent to decide.



(iv) Where the debtor does not have a domicile
within the territory of the Republic of
Indonesia but conducts his profession or
business in the territory of the Republic of
Indonesia, the competent court to decide is
the court having jurisdiction over the region
where the domicile of the office from which
the debtor conducts his profession or
business is located.

(v) Where the debtor is a legal entity, then its
domicile shall be as intended by its Articles
of Association.

(b) Question: Are any particular rules or
conditions imposed in the legal system
of Indonesia regarding the opening or
commencement of an insolvency
procedure in cases where the connection
between the debtor and the forum is
limited to only one of the factors
mentioned in (a) above?

Answer: There are no particular rules, as
mentioned above, since the domicile of the
debtor is sufficient to commence an insolvency
procedure.

Section P - Foreign/Cross Border
Elements

1. Claims of foreign creditors

(a) Question: In relation to each type of
insolvency procedure available in the
legal system of this country, to what
extent are the claims of foreign creditors
recognised in the context of
administration of that procedure?

Answer: There is no distinction between claims
submitted by foreign creditors and claims
submitted by local creditors. All claims will be
treated equally in the commercial court. The
claims of foreign creditors are fully recognised in
the administration of the bankruptcy procedure,
provided that the transaction documents are
legally valid and binding on the foreign creditors
and the debtor.

(b) Question: What principle or rules apply
to the recognition and admission of
claims by foreign creditors? (for
example):

(i) Are claims by foreign creditors
subject to particular rules in relation
to priority of payment?

Answer: The priority for payments to all
creditors is governed under the ICC, the
Bankruptcy Law, and the Indonesian Income Tax
Law, as provided in Section L2. Claims by
foreign creditors are not subject to any specific
rules in relation to payment priority.

(ii) Do foreign creditors have to satisfy
special or additional requirements,
in order for their claims to be
admitted?

Answer: As stated in the previous answer,
there are no special or additional requirements in
order for the claims of foreign creditors to be
admitted. As long as foreign creditors follow
the provisions of the Bankruptcy Law their claims
will be admitted as local creditors.

(c) Question: What law is applied to
establish the validity of foreign claims?

Answer: The validity of foreign claims is
determined by the governing law provided in the
transaction document. In other cases, foreign
claims secured with debtor’s assets which are
located in Indonesia shall apply Indonesian law
for security document/agreements, but the
underlying transaction document does not have
to be governed by Indonesian law unless the
parties (debtor and foreign creditor) wish this to
be the case.

Foreign claims also need to be submitted
properly in compliance with the requirements
and procedures governed by the Bankruptcy Law.

2. Jurisdiction over Foreign Assets

(a) Question: To what extent does the
insolvency law of this country claim
jurisdiction over assets of a corporate
debtor situated abroad?

Answer: Article 19 of the Indonesian
Bankruptcy Law regulates that bankruptcy
includes the total property of the debtor at the
time of the bankruptcy statement, together with
that which the debtor acquires during the
bankruptcy. Further, Article 202 of the
Bankruptcy Law provides that such property
includes property situated abroad. In practice,
the enforceability and effectiveness of this
provision will not automatically be recognised by
other countries. However, the Indonesian
Commercial Court may order the debtor to sign
a power of attorney to the bankruptcy receiver
or administrator to include the debtor’s assets
situated abroad in the bankruptcy assets.

3. Foreign Insolvency Procedures

(a) Question: To what extent do the rules
of private international law of the legal
system of this country recognise
insolvency procedures commenced in a
foreign jurisdiction?

Answer: The rules of private international law
in Indonesia do not recognise bankruptcy
procedures commenced in a foreign jurisdiction,
except where the countries of the concerned
debtor and creditors have a bilateral agreement
BLAKE DAWSON WALDRON
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or are bound to regional or international
conventions that admit and recognise such
bankruptcy proceedings in foreign jurisdictions.

(b) Question: Under what circumstances, if
any, may orders or judgements resulting
from foreign insolvency procedures or
administrations be recognised or
enforced in the legal system of this
country?

Answer: Orders or judgments resulting from
foreign bankruptcy procedures are not
recognised and enforced in the Indonesian legal
system as judicial orders. They are only
recognised as supporting evidence in Indonesian
bankruptcy proceedings.

4. Foreign Insolvency Administrators

(a) Question: What recognition is
accorded in the legal system of this
country to the status and capacity of
insolvency administrators (for example
trustees, liquidators, receivers)
appointed in foreign insolvency
procedures?

Answer: As a consequence of the non-
recognition and non-enforceability of foreign
bankruptcy orders or judgments, the Indonesian
legal system does not recognise bankruptcy
administrators appointed in foreign bankruptcy
procedures.

Article 67A of the Bankruptcy Law expressly
states that the receiver shall be the BHP or other
receiver, which is defined as an individual or
partnership domiciled in Indonesia and
possessing the special expertise required in the
framework of managing and/or settling the
bankruptcy estate and registered at the
Department of Justice. In view of the above,
foreign receivers are not recognised under the
Indonesian Bankruptcy Law.

(b) Question: To what extent are foreign
insolvency administrators entitled to
claim, take control of, and realise or
deal with property of the corporate
debtor situated within the jurisdiction of
the legal system of this country?

Answer: Foreign bankruptcy administrators are
not entitled to claim, take control of, realise, or
deal with the property of foreign corporate
debtors situated within the territory of
Indonesia. However, where a foreign debtor’s
assets are granted as security for the loans of a
foreign debtor with its creditors, foreign
bankruptcy administrators are able to settle and
claim the debtor’s assets located in Indonesia,
provided they comply with the provisions in the

security documents, which must be governed by
Indonesian law.

5. Foreign Security Holders

(a) Question: To what extent does the
legal system of this country recognise
the validity of rights of security asserted
by foreign creditors over assets of the
corporate debtor?

Answer: The Indonesian legal system does not
distinguish the validity and enforcement of
security rights asserted by foreign and
Indonesian security holders, as long as the
security documents are legally valid and binding
and governed under the Indonesian law.

(b) Question: Are any special rules
applicable to determine the validity,
extent and ranking of such security
rights?

Answer: Please see our answer in Section L, 2
above.

6. International conventions

(a) Question: To which international
conventions having some application in
insolvency matters is this country a party?

Answer: \We are not aware of any international
conventions applying to insolvency matters in
Indonesia which Indonesia is a party to.

(b) Question: When were these
conventions entered into, and what
other states are parties?

Answer: Please see our answer to P6(a).

(c) Question: What observations can be
made about the practical results
achieved under these international
instruments?

Answer: Please see our answer to Section P,
6(a).

7. Cross-border insolvency

(a) Question: Are there any other
particular issues or special problems in
the field of cross-border insolvency, not
included in the answer supplied above,
which have presented themselves before
the courts of the legal system of this
country?

Answer: Yes. It would be advisable and
perhaps necessary to regulate a clear pattern for
the participation of foreign creditors who would
like to join up with local creditors, and to
regulate the possibility of accepting foreign
receivers as representatives in the Indonesian
Commercial Court.



8. UNCITRAL Model Law on Cross-Border
Insolvency

(a) Question: Is the GOl aware of the
UNCITRAL Model Law on Cross-Border
Insolvency, approved by the United
Nations in June 1997?

Answer: The GOl is aware of the UNCITRAL
Model Law on Cross-Border Insolvency.

(b) Question: If so, are you aware of
whether the GOI has any proposals to
enact the terms of the model law?

Answer: There are no proposals of the GOI of
which we are aware to adopt the UNCITRAL
Model Law on Cross-Border Insolvency.

Section Q - New Developments

Question: Are there any recent, imminent
or proposed legislative, administrative,
or practical reforms or developments or
proposals in the legal system of this
country which impact upon the matters
mentioned above?

Answer: Draft Amendments to the Law
No0.4/1998, the Law No0.8/1995 on Capital
Market and the Law No.1/1995 have been
prepared and submitted to the House of
Parliament. However, issues relating to cross-
border insolvency have not yet been discussed.
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Answer: See below.

B. Insolvency Reforms

1. Question: Provide details of any
reforms that have occurred in relation to
insolvency law and practice and related
areas (such as corporate governance,
secured transactions and so forth) since
January 1999.

Answer: Certain amendments to laws and
regulations concerning insolvency law and
practice, and other related areas have been
prepared. These include the New Draft Law on
Bankruptcy, which is to replace Law No.4/1998;
draft Amendment to Law No.1/1995 on
Corporation law and draft Amendment to Law
No.8/1995 on Capital Markets. The new draft
on Bankruptcy Law has been submitted to the
House of Parliament. However, it has not yet
been discussed. The other two draft
amendments, i.e. draft Amendment to Law
No.1/1995 and draft Amendment to Law
No0.8/1995 are in the hands of the Secretary
Cabinet, but have not yet been submitted to the
House of Parliament for discussion purposes.

The improvements which have been proposed
and incorporated into those draft New Law and
draft Amendments mentioned aim to minimise
problems which arise in practice. This includes
matters related to the issue of definition, the
unrealistic time limit, the unclear law of
procedure, the less proper provisions on certain
matters, and unclear legal concepts of certain

matters regulated in the law. However, not one
of the draft laws or draft Amendments has
touched upon issues of cross-border insolvency.

The submission of the draft Amendment to Law
No.8/1995 on Capital Markets faced uncertainty
due to the issuance of the New Draft Law on
Financial Services Authority. This New Draft Law
on Financial Services Authority intended to cover
not only banking services and financial services,
but also pension plans, and the insurance and
capital market industry.

2. Question: Provide details of any
proposed reforms as above.

Answer: In May 1998 the Department of
Justice formed a Law Reform Team whose duty
is to advise the Minister of Justice on legal policy,
covering three elements: legal structure, legal
substance and legal culture.

Legal structure reform is the restructuring of
legal institutions which are no longer relevant,
and the establishment of new legal institutions
such as the Commercial Court, IBRA and the
Investigation Committee on Business
Competition and AntiMonopoly Law.

Legal substance reform is the restructuring of
legal materials which are no longer relevant to
legal developments in society, for example,
proposed revisions to the Indonesian Civil Code
(the “ICC") and the Indonesian Criminal Code.

Legal culture reform is legal education through
several programs to disseminate information to
the public, for example, the training of
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Commercial Court Judges by international
organisations and the registration of Fiduciary
Transfer Rights at the Department of Justice

G. Insolvency Law

1. Question: What are the major
substantive weaknesses in the corporate
insolvency law viewed from the
respective positions of:

(a) banks/financial providers
(b) secured creditors
(c) unsecured creditors
(d) employees
(e) corporations
(f) directors
(g) shareholders?
Answer: Generally:

(i) The definition of debt is still disputable.
Areas of dispute include whether a debt is
limited only where a loan facility is provided
by a commercial bank and lenders in
general, or whether it includes any type of
contract or arrangement that may create
payment obligations on the part of the
debtor company, such as payment
obligations due to the supply of goods,
rendering services, leasing and hire purchase
arrangements and dividends for
shareholders.

(i) The requirement of two creditors sometime
becomes meaningless, in particular if the
bankruptcy proceedings deal with fictitious
creditor(s).

(iii) The requirement that a debtor has failed to
pay at least one debt (of at least two creditors)
which is due and payable may create a
problem. This is because it may be interpreted
simply as the non payment by such debtor,
without considering that the debtor is a sound
healthy company (i.e that does not have any
cash flow problems, and is able to service its
current obligations), and without considering
whether or not there are any excess liabilities
over assets (balance sheet criteria).

(iv) The time frame work as currently stated in
the Bankruptcy Law is in practice unrealistic:

a. 20 days for the Commercial Court to
commence hearing (Article 4 paragraph
5 of the Law No0.4/1998);

b. 7 days to summon the debtor (Article 6
paragraph 2 of the law No.4/1998);

c. 30 days to issue the decision of the
Commercial Court (Article 6 paragraph
4 of the Law N0.4/1998);

d. 8 days to submit petition for cessation
(Article 8 paragraph 2 of the Law
No.4/1998);

f. 20 days for the Supreme Court to
proceed the cessation petition (Article
10 paragraph 2 of the Law No.4/1998);
and

g. 30 days for the Supreme Court to issue
decision (Article 10 paragraph 3 of the
Law No.4/1998).

At the level of the Commercial Court, this
timetable not only means that the debtor
respondent and their counsel will be hard pressed
for time, but also that the panel of judges presiding
over the bankruptcy case will be as well. Given the
fact that the Commercial Court is still in the
process of adjusting and becoming accustomed to
the demands of the new bankruptcy law regime,
the 30 day period of time (out of which there will
be at least 4 Sundays) within which the panel of
three judges must conduct hearings, review
documents, briefs and evidences, resolve
arguments and decide the matter, is often
inadequately short. Moreover, if the case involves
loan documentations and supporting documents
which have New York law or English law as the
governing law, then the documents would be of
substantial length and complexity.

Specifically:
(i) Creditors

Creditors may face problems when dealing with
loan syndication questions, such as whether the
syndicated loan should be considered as one
creditor, or as two or more creditors. In a true
loan syndication, every bank is a creditor and as
such shall have its own claim on the borrower.
On the other hand, a syndicate may also be
called a “participation syndicate”, whereby one
lead bank enters into a bilateral loan agreement
with the borrower, and then sells its
participation in the loan to the other bank(s). In
this case, the borrower has only one creditor.
The participant in the loan only has a claim
against the lead bank.

The provisions relating to the requirement of at
least more than two creditors, as referred to in
Article 1 paragraph 1 of Law No.4/1998, does not
clearly define the matter. Uncertainty resulting
from differences in opinion will always arise.

(ii) Secured Creditors

Pursuant to Article 56 of the Law No0.4/1998, a
secured creditor (“kreditur separatis”) is entitled
to enforce its rights as if no bankruptcy has



occurred. A secured creditor, on the other hand,
does not have the right to cast votes at meetings
in bankruptcy proceedings. As a consequence, a
secured creditor intending to submit a
bankruptcy petition against a particular debtor
should waive its rights as a creditor (“kreditur
separatis”) and become an unsecured creditor
(“kreditur konkuren”) prior to the submission of
the petition. Problems arise when the said
bankruptcy petition is for some reason rejected
by the court, and the former secured creditor
with its privilege then becomes only an
unsecured creditor of a debtor.

(i) Unsecured creditor

The major difficulty which may be faced by an
unsecured creditor is in dealing with a debtor
which has a big cash flow problem, and no fixed
assets or unecumbered assets. Although a
bankruptcy petition has been filed, and they may
have won the case, his winning of the petition
will probably only be on paper as in reality he
will get nothing.

(iv) Employees

Pursuant to Article 39 of the Law No0.4/1998,
once a bankruptcy has been declared, the
employment relationship will be terminated.

The termination may be implemented at the
request of either the receiver or the employee.
The downside from the employee’s perspective is
that on the distribution of assets of the bankrupt
estate, employee wages are ranked within the
component of unsecured creditors, under the
following order of priority:

a. court and auction costs;

b. taxes;

c. claims of secured creditors;
d. privileged creditors; and

f.  unsecured creditors.

(v) Directors.

Under the Law No.1/1995, the board of directors
shall represent the company and shall act for and
on behalf of the company. Indonesian Company
Law does not make a clear distinction between
the responsibilities of an active director and a
silent director. Unless it can be proved otherwise,
members of the board of directors may be
regarded as personally liable where the
occurrence of bankruptcy is due to the mistake
and/or the negligence of the board of directors.

The delegation of power by the board of
directors to a certain individual grantee shall not
waive the possible personal responsibility of each
member of the board of directors towards a
third party.

2. Question: What are the major practical
weaknesses in the application of the
insolvency law viewed from the
respective positions of:

(a) corporations; and
(b) creditors?

Answer: The Bankruptcy Law only requires
simple evidence to prove that the company has
two or more creditors, one of whose debt is
due. The major weakness in the application of
the insolvency law for both the debtor and
creditor are the incomplete rules for judicial
proceedings, and the fact that the presiding
judge is incapable of handling the complicated
loan arrangements amongst creditors and
debtors.

See Section H 4 for a more detailed discussion.

H. Judicial System

1. Question: Has there been any
discernable improvement or change in
the operation of the judicial system in
relation to the conduct of:

(a) debt collection/recovery processes;

(b) enforcement processes in respect of
secured property rights;

(c) recovery or enforcement processes in
respect of leased property; and

(d) formal corporate insolvency
processes?

If possible, provide some detail of cases
in which any such change or
improvement has been made apparent.

Answer:

(@) The Indonesian Bank Restructuring Agencies
("IBRA") has been quite successful in recent
times in obtaining collection from its
debtors. This has been through a number of
means, including direct cash payment made
by major shareholders of the IBRA's debtors,
selling the fixed assets under the control of
IBRA and selling the port-folio assets as a
result of the restructuring process being
completed.

(b) No. Please see our comments under Section L.

(©) No. However, since 1988 the Supreme Court
has opined that a lease agreement cannot
be cancelled unilaterally, except where the
lessee is unwilling to fulfill its obligations
under the lease agreement: Decision of
Supreme Court No. 1724.K/Pdt/1988.
August 31, 1988.
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(d) Yes. The improvements are as follows:

(i) Under the amended Bankruptcy Law,
there are two types of insolvency
proceedings, bankruptcy and the
suspension of debt payments. The
insolvency of a corporation can now be
determined by a more simple method,
namely that the corporation must have
at least two creditors, one of whose
debt is due.

(i) Bankruptcy proceedings now have a
speedier time frame of 30 days from the
date of the filing of the petition at the
Commercial Court, and from the date of
the filing of the appeal petition at the
Supreme Court.

(iii) Any objection to the Commercial
Court’s decision can now be appealed
directly to the Supreme Court and will
be decided within 30 days as of the
date of the filing.

(iv) The Bankruptcy Law offers a simple
authentication procedure requiring only
written evidence of the (due and
payable) debts.

(v) Also, the hearing process and the
announcement of the bankruptcy
decision are now open to the public,
and copies of the decisions are also
publicly available.

Notwithstanding the above, the enactment of
the amended Bankruptcy Law has not brought
much satisfaction to creditors. However, with
the passage of time and the benefit of
additional resources, the judiciary is likely to
become more consistent in its decision making,
and therefore earn the confidence of creditors
and investors. A recent Supreme Court case
involving PT Dharmala Agrifood is an early but
important step in this direction. Most of the
problems in the judiciary arise at the first stage
of a trial in the Commercial Court. Details of
this particular case are provided separately.

2. Question: What reforms, if any, have
been made to improve the operation of
the judicial system in relation to the
above 4 areas?

Answer: The only improvements made to the
judicial system are in relation to the formal
corporate insolvency process. Details follow:

(i) Following the enactment of the Bankruptcy
Law, there was only one Commercial Court
established within the domain of the Central
Jakarta District Court. This Court tentatively
operated for the whole territory of the

(i)

Republic of Indonesia until 18 August, 1999
when 4 additional commercial courts were
established by the issuance of Presidential
Decree No. 97 of 1999. The Commercial
Court is the court in charge of hearing and
deciding on petitions for bankruptcy
adjudication.

In addition to hearing and deciding petitions
for both the adjudication of bankruptcy and
suspension of debt payments, the
Commercial Court should also have
jurisdiction to hear and decide other cases in
commercial fields. This jurisdiction should be
stipulated by a government regulation.

Law No. 30 of 1999 on Arbitration and
Dispute Settlement Alternatives was enacted
on 12 August, 1999 (“Law No. 30"). With
the development of national and
International business and commercial
traffic, as well as the development of law in
general, the regulations that were used as
arbitration guidelines and contained in the
old civil procedure law (Reglement op de
Rechtoverding or RV) are no longer
applicable. The RV does not stipulate on
international contracts and their
implementation. This no longer conforms to
the reality of the Indonesian business world,
especially since the signing of the GATT
treaty and given Indonesia‘s involvement in
APEC.

Arbitration as regulated in Law No. 30 is a
means of settlement outside the general
judicial court system based on the written
agreement of the disputing parties.
However, not all disputes may be settled
through arbitration. The disputes which can
be settled through arbitration are those
regarding rights which, according to law, are
held by the disputing parties on the basis of
their agreement.

Law No. 30 has now set forth the
procedures for case submissions before the
arbitration committee, and creates the
possibility of arbitrators issuing provisional
decisions, stipulation impounds, ordering
the safekeeping of goods or the sale of
damaged goods, as well as hearing
witnesses and expert witnesses.

In general terms, the arbitration body holds
certain advantages over the judicial body.
The arbitration body:

a. guarantees the confidentiality of the
parties;

b. may avoid delays due to procedural and
administrative matters;



c. allows the parties to select those
arbitrators they deem as honest and fair,
and as having sufficient knowledge,
experience and background regarding
the matter being disputed;

d. allows the parties to select which law to
use to settle the matter as well as the
process and place of arbitration;

e. makes the decision of the arbitrator
binding on the parties through simple
procedures or direct implementation.

Therefore, as mentioned above, the option for
any party to resolve its dispute through
arbitration may improve the operation of the
judicial system.

(iii) The establishment of the Steering Committee
under the management of the Indonesian
Supreme Court. This Steering Committee has
made improvements, such as appointing ad hoc
judges and determining the court fee for
bankruptcy proceedings. However, the
functions, authorities, and administration of ad
hoc judges are unclear.

3. Question: Are there any identifiable
proposals for reforms in these areas?

Answer: Yes, there are some proposals for such
reforms. These are as follows:

() The Bankruptcy Law is to be revised, among
other things to accommodate a proposed
broader definition of “debt” than currently
exists; and

(i) Law No. 14 of 1970 on the principles of
Judicial Authority is to be reviewed.

(iiiy Both of these proposed laws will be
submitted to the new House of
Representatives for approval.

4. Question: What are the main problems
or difficulties regarding the operation
and application of the corporate
insolvency law through the court
system?

Answer: The main problems are as follows:

(i) Lack of fairness in the trials, due to the
guestionable credibility of the presiding
judges. It is common knowledge that
corruption is rampant in the courts. Judges,
prosecutors, and lawyers are all involved in
such dirty games.

(i) Many of the bankruptcy petitions submitted
involve modern and sophisticated
transactions of derivatives, swaps,
commercial paper, etc. In many cases, the
Panel of Judges presiding over the hearing

does not quite understand the transactions.
This leads to misinterpretation or a narrow
interpretation of the documents provided by
the parties.

Some problems have arisen in practice due to
the unclear provisions in the Bankruptcy Law,
particularly on procedural matters. In practice,
the procedural law used in bankruptcy trials still
refers to the Indonesian Civil Procedural Law.
The definition of debt in the Bankruptcy Law has
been interpreted in two different ways. One
side argues that the legal term “debts” in the
Bankruptcy Law refers to the law of obligations
in the ICC. Under Article 1233 of the ICC,
obligations or debts can arise either out of
contract or out of law. There are obligations to
provide something, and obligations to do or not
to do something: Article 1234 of the ICC. A
creditor is entitled to expect the performance of
the obligation by the debtor. In contrast, the
Supreme Court has a totally different opinion
about the meaning of the legal term “debts”.
The Supreme Court effectively narrowed the
meaning of this term in its judgement in the
Modemland Realty case: Decision No.
03/K/N/1998. In this case, the Supreme Court
decided that debt consists of the principal debt
plus interest. Consequently, only loans would
then qualify as debts under the Bankruptcy Law.

5. Question: What practical
improvements might be made to
overcome these problems?

Answer: The following are some practical
solutions to those problems:

(i) Improving the salaries of judges and other
government law enforcement officials; and

(i) Providing the judges who are in charge of
the Commercial Court with more training
concerning modem business transactions.

Such improvements would be more effective if
the Supreme Court decides that the judges are
bound by jurisprudence with respect to
commercial cases,including bankruptcy cases.

J. Insolvency Administration
System

1. Question: Comment on the extent of
development, expertise and efficiency
regarding both public and private sector
administration of formal cases of:

(a) corporate liquidation; and

(b) corporate re-organisation.
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Answer:

(@) Bankruptcy proceedings are becoming less
and less popular to businessmen and
investors. For some reason, the result of
certain proceedings is far from what is
expected. An example of this is the
Manulife case.

On the other hand, the re-organisation
process, through the suspension of payment
route, is somewhat effective, efficient and
successful. This is reflected in the re-
organisations involving BCA Group, Bakrie
Group, Sinar Mas, Barito Group and Lippo.

(b) Please see our answer to J1(a).

2. Question: Is it considered that
education and training in these areas
would be valuable and, if so, in what
areas?

Answer: Yes. Training and education should
particularly cover the restructuring and re-
capitalisation of the banking, insurance,
corporate finance and capital market sectors and
other relevant issues. Considering their powers
and duties under the Bankruptcy Law,
independent receivers, officials if the state
receiver and Supervisory Judges (including all
Commercial Court judges), should be given
more training and education to improve their
skills and knowledge on current business and
legal practices so that they can make the
corporate liquidation and re-organisation
process more efficient and effective.

3. Question: Is it considered desirable to
introduce more formal structures of
both public and private sector
administration of insolvency cases?

Answer: No, because we believe the
Bankruptcy Law has sufficiently addressed most
of the formal structures required in the
insolvency proceedings. Instead of setting up
new formal structures for the insolvency
proceedings, there should be encouragement to
improve transparency within the judicial system,
to improve generally poorly trained and
accountable judges and receivers and to employ
judges from professional fields with a solid
background in business. We would also
recommend optimising the function of ad hoc
(expert) judges appointed for insolvency
proceedings.

L. General Insolvency Information
and Developments

1. Question: Provide details of any other
relevant information or developments
since January 1999 in regard to such
issues as the effect of insolvency law
policies on areas such as employment,
fiscal revenue debts, detection and
recovery of corporate fraud, domestic
and foreign investment etc.

Answer: Apart from the Draft Amendment to
the Bankruptcy Law, the Government has
already prepared a Draft Law on Debt and
Limited Liability Company Restructuring (“Draft
Restructuring Law"), as an extensive amendment
to the provisions on suspension of debt payment
provided in the Bankruptcy Law.

This Draft Restructuring Law was prepared
considering that a bankruptcy decision issued by
the Commercial Court may have a wide-ranging
impact on the termination of employees,
suppliers, distributors distributing products and
services produced by the bankrupt company, as
well as on the consumers of the products and
services produced by the bankrupt company.
Accordingly, insofar as a corporate debtor and
its debt can feasibly undergo re-organisation and
restructuring, efforts undertaken in such a
context should benefit debtors and creditors,
including unsecured creditors. Therefore, in
order to guarantee the protection of creditors
and debtors, shareholders and related parties,
the Draft Restructuring Law should be
immediately enacted to protect employees and
to support the recovery and collection of debts,
as well as for foreign and domestic investments.



2. Question: Is there any evidence of a
change in attitudes (such as
sociallcommercial stigma, aversion to
strict legal processes, fear of loss of
control) toward the use of:

(a) formal insolvency processes; and
(b) informal insolvency processes

in respect of corporations in financial
difficulty or insolvent corporations? If
possible, provide details of any specific
cases reflecting evidence of change.

Answer:

(a) Despite the slowness of improvements in the
implementation of the Bankruptcy Law, there
has been some change in attitudes toward
the use of formal insolvency processes. The
Bankruptcy Law has at least acted as a tool
to encourage corporate debtors to negotiate
the settlement of their debts. The
shareholders of corporate debtors prefer to
settle their debts outside formal bankruptcy
proceedings in order to avoid the risk of
losing control of the company.

(b) Many creditors seem as yet unwilling to
accept that there is little likelihood of any
meaningful recovery of their debts. While
most appear willing to accept some loss,
they have not accepted the likelihood of
substantial write-downs. Nevertheless, with
mutual cooperation and