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SUMMARY OF COMMENTS FROM THE CENTRE FOR LAW AND DEMOCRACY 

Note: ADB responses are preliminary and subject to subsequent consultations and approval 

PCP SECTION RECOMMENDATION ADB RESPONSE 

AIC Elaborate on a clearer oversight role for the AIC. This is described in the policy’s operational procedures (currently called “Staff 
Instructions”.) 

Appeals Revise the principle on appeals to align with international standards, by 
giving the external (independent) appeal body the power to consider 
claims for disclosure of information in the public interest.  

We feel the Board is best equipped to assess the harm to be caused by disclosure 
versus the public interest.  

Appeals Broaden the grounds for appeals to include any failure to apply the policy 
properly. 

The appeals process can be used when an external requester feels that ADB has 
failed to supply the requested information in violation of its policy. If stakeholders feel 
that ADB’s violation of its own policy may have caused direct and material harm to 
people affected by an ADB-assisted project, they can use the Accountability 
Mechanism to assess this.  

Appeals Broaden the scope of remedies available upon appeal. The remedy available to a requester who prevails on appeal is limited to receiving the 
information requested.  

Appeals para. 35 Include a reference to the idea of independence of the IAP in the operative 
provisions governing the appointment of its members 

The policy explains that the Independent Appeals Panel comprises three external 
access to information experts. As such, it is already independent. Members are 
nominated by the President and approved by the Board. They are not based within 
ADB’s premises and operate remotely.  

Documents for Board Consideration Reword the rule on documents provided for consideration of the Board to 
provide more flexibility for earlier disclosure of these documents. 

Certain sovereign documents submitted to the Board may be disclosed prior to Board 
consideration only with the agreement of governments in question as the governments 
may still be in the deliberative and decision-making process. 

Exceptions Revise the principle on exceptions to align with international standards, by 
removing the ideas that third parties have the right to designate 
“commercial information” as confidential and that the Bank should have 
the power to refuse to disclose information by reference to a so-called 
“public interest”. 

The right to designate commercially sensitive information as confidential is standard 
practice among international financial institutions. It is usually financial and/or 
proprietary information that is redacted. This is necessary if ADB is to continue to do 
business with private sector firms.  
 

 
Exceptions 

Revise the exception regarding Board proceedings to show the harm or 
interests that are being protected. 

Acknowledged. The Board documents that fall under the exception are those that are 
considered deliberative and which, if disclosed, would inhibit the free exchange of 
ideas among Board members. Some Board documents are disclosed. 

Exceptions Include a system to allow for third parties to consent to the disclosure of 
information provided by them. 

This is already possible under the policy. Any information provided by a third party can 
be disclosed with their consent. 

Exceptions Subject the exception for attorney-client privilege to a waiver by the person 
holding the privilege.  

Thank you and this will be clarified. 
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Exceptions [para 19(i)] Remove the reference to the list of categories of records, so that it is only 
where harm would result that information may be withheld. 

These are examples of the types of documents that could fall in the category of 
deliberative documents. The list is not meant to be either complete or to prevent 
disclosure of information if so requested. ADB has to provide space to candidly 
express views. If the views are made public, staff may feel under pressure and 
withdraw from open and frank discussion and this would compromise the quality and 
usefulness of deliberative documents.     

Exceptions [para 19(iv)] Revise paragraph 19(iv) providing for a third-party veto, by reverting to the 
2011 policy of which has a veto for members or intergovernmental 
organisations. 

As ADB does business with an ever-wider variety of partners, beyond ADB members 
and intergovernmental organizations, we introduced the “third party” language to 
reflect that. The ability to invoke this exception does not apply to third parties that have 
nothing to do with ADB. 

Exceptions [para 19(v)] Remove the reference to confidentiality agreements in paragraph 19(v)   Having confidentiality agreements is a fairly standard practice and critical to ADB’s 
work with private sector clients. Without such agreements, ADB would be excluded 
from markets.  As a reliable partner, ADB must comply with its obligations under such 
agreements.   

Exceptions [para 19(vii)] Consider the exception in favor of personal information in paragraph 
19(vii) to apply only where disclosure of the information would harm a 
legitimate privacy interest. 

The policy withholds personal information that “would or would be likely to compromise 
the legitimate private interests of the person concerned.” Personal information will not 
be released unless a person agrees. 

Exceptions [para 19(viii)] Subject the part of the exception in favour of financial information in 
paragraph 19(viii) which applies to “capital and financial markets” to a 
harm test (i.e. “would or would be likely to prejudice”). 

Acknowledged. The language will be clarified. 

Exceptions [para 19(xi)] Subject the exception covering “information relating to any investigation” in 
paragraph 19(xi) to a harm test. 

The harm to disclosure in this paragraph is that it may prejudice an investigation or the 
administration of justice or violate other laws. This is a blanket exemption and aligns 
with many other financial institutions.  

Exceptions [para 19(xiia)] Add a clear harm test to the exception in favor of internal audit reports, in 
paragraph 19(xii)(a).  

The harm of this exception is, as stated, that the reports could contain information 
sensitive to ADB which, if disclosed, could harm ADB. 

Exceptions [para 19(xii b)] Remove the exception in paragraph 19(xii)(b) on trust fund audit reports This is an exemption because disclosure may violate auditing standards in donor 
countries if the auditing standards differ to those of ADB. 

Exceptions para. 20 The historical disclosure rule in paragraph 20 should apply to all 
exceptions that protect public interests, but subject to a special procedure 
so that it may be overridden in exceptional cases where this is necessary. 

These potential exceptions to the historical rule are in place to protect against harm 
that may still exist after 20 years. Requestors may apply for this information if they 
believe a public interest exists in disclosure. 

Exceptions para. 21 Make mandatory the positive public interest override in paragraph 21 and 
applied by the AIC except in the case of Board documents; apply 
regardless of any legal undertakings by ADB (i.e. ADB should not legally 
agree to waive this power). 

We feel the AIC (reporting to the ADB President) is well able to assess and judge the 
harm versus the public interest for most documents, with the Board assessing the 
harm versus the public interest in disclosing Board documents.  
When legal documents are signed, third parties must clearly explain the exceptions 
that apply to the information they contain. They may be disclosed with third party 
approval. 
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Guiding Principles Limit the scope of the Guiding Principles to benefits that the policy itself 
provides (and not including statements about benefits that are included in 
other documents).  

The principles only apply to the new PCP policy, to be renamed the Access to 
Information Policy although some provisions (such as regarding safeguards 
documents) are driven by other policies.  

Guiding Principles Include a Guiding Principle to include that ADB will ensure that it, and 
hence the wider public, has access to documents created by third parties 
as part of ADB projects. 

Noted. The policy applies to documents ADB produces, requires to be produced, or 
are produced and provided to ADB by other parties as part of its projects.  

Override Remove the negative public interest override. ADB feels this is necessary and to be used   under exceptional circumstances. The 
prerogative will be exercised only by the Board.  

 Policy review Include a clear timeframe for a comprehensive review of the policy.  This was removed to give the policy more flexibility for review. It is not anticipated that 
there will be any major changes to this new policy in the future. The policy 
implementation is reviewed every year and the findings are presented in the PCP 
Annual Report which may recommend changes. This report is made public. 

Request for Information Make the policy more flexible as regards where requests in languages 
other than English may be made.  

The policy is already flexible. It allows for submission to be made in English or other 
languages to ADB staff in headquarters or to field offices. We will clarify this. 

Responding to Requests Include wording that requesters should never be asked the reasons for 
their requests or even to identify themselves personally. 

We note your suggestion. We ask requesters to clearly define what information they 
need so we can better respond to the request. In some instances, we may ask for the 
reason so we can judge if the request should be granted (e.g., if information requested 
would be subsequently kept out of the public domain). There must be an identified 
contact point in order to respond to the request.  

Responding to Requests Reduce the initial time limit for responding to requests to 15 working days.  In practice, staff respond as fast as possible, often well within the 20 days but we note 
the suggestion for consideration.  

Responding to Requests Provide an overall time limit for extensions and clearer grounds for 
justifying such an extension 

The suggestion is noted. We try to be as clear as we can about timelines. 

Responding to Requests Revise paragraph 26 to provide that the ADB will make reasonable efforts 
to create information from existing records and to allow it to refuse 
requests only where they are vexatious or frivolous. 

We feel this is already subsumed in the policy and covered by the wording 
“unreasonable.” and the way it is defined. 

Request for Information Commit to provide reasonable assistance to requesters where they need 
this to describe the information they are seeking appropriately clearly or to 
produce a written request. 

This often happens in practice. This can be clarified in the policy’s operational 
procedures (currently called “Staff Instructions”.) 

Responding to Requests Provide information in the form preferred by a requester, unless this would 
create an undue burden for it or pose a risk of harm to the record.  

The standard reply form is necessary as information may need to be gathered from 
many parts of the Bank. Consistency is also needed for records management. In 
practice, staff, particularly those in the field, provide information in a variety of forms 
dependent on the needs of the stakeholder.  

Sanctions and Protections Provide for disciplinary sanctions for those who obstruct its 
implementation. 

 ADB’s PCP Annual Report monitors the performance of the policy and its 
implementation by staff. This is also made public. Under other ADB’s internal policies, 



Review of ADB’s Public Communications Policy            31 July 2017 
 

4 
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the failure by staff to observe ADB’s rules, regulations and procedures may result in 
the disciplinary and non-disciplinary measures. 

 

 




