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I. INTRODUCTION 

 
1. The Asian Development Bank (ADB) introduced its main financial loan product—the 
London interbank offered rate (LIBOR)-based loan product—in 20011 and reviewed it in 2006.2 
Because of the pending cessation of the LIBOR benchmark, ADB must select alternative 
reference rates (ARRs) for its financial loan product, modify some of its key terms and conditions 
for new and existing loans under its sovereign operations, and transition the existing loan portfolio 
to the post-LIBOR regime by applying ARRs.  
 
2. ADB’s Board of Directors approved in October 2020 the R-paper to enable the reference 
rate transition of loans under ADB’s sovereign operations.3 As part of the R-paper, the Board 
approved amendments to the Ordinary Operations Loan Regulations (OCR Loan Regulations) 4 
to facilitate the reference rate transition and the principles that ADB will adopt in the LIBOR 
transition process.5 On 26 July 2021, the Board of Directors approved the R-paper on the actual 
reference rate transition, including changes to ADB’s financial loan product (effective 1 January 
2022) and the approach to transition the existing loan portfolio based on the revised terms of 
ADB’s financial loan product.6 
 
3. This paper seeks Board approval for the proposed revised OCR Loan Regulations (2022) 
to implement the changes to ADB’s financial loan product, formally reflect the “floor” for ADB’s 
interest rates to provide clarity should negative interest rates occur and introduce enhancements 
to strengthen borrowers’ and guarantors’ debt monitoring and reporting (paras. 5–9). 
 

II. ORDINARY OPERATIONS LOAN REGULATIONS 
 
4. The proposed revised OCR Loan Regulations set forth the terms and conditions applicable 
to all new regular OCR loans under ADB’s sovereign operations approved on or after 1 January 
2022. The proposed revised OCR Loan Regulations will be incorporated by reference in loan and 
guarantee agreements for such loans, which ADB has practiced since the start of its loan 
operations in 1967.7 
 
A. Reference Rate Transition for ADB’s Financial Loan Product  

5. Changes to ADB’s financial loan product. As part of the R-paper on the reference rate 
transition (footnote 6), the Board of Directors approved the following changes to ADB’s financial 
loan product: (i) renaming it the Flexible Loan Product; (ii) adopting the “Secured Overnight 
Financing Rate (SOFR) compounded in arrears” as the cost-base rate for United States dollar-
denominated regular OCR loans and the “Tokyo Overnight Average Rate (TONA) compounded

 
1  ADB. 2001. Review of Asian Development Bank’s Financial Loan Products. Manila. 
2  ADB. 2006. Enhancements for the Asian Development Bank’s Loan and Debt Management Products. Manila. 
3  ADB. 2020. Preparing for the Reference Rate Transition of ADB’s Sovereign Loans. Manila. 
4  ADB. 2017. Ordinary Operations Loan Regulations Applicable to Regular Loans Made from ADB’s Ordinary Capital 

Resources Dated 1 January 2017. Manila; and ADB. 2001. Ordinary Operations Loan Regulations Applicable to 
Regular Loans Made from ADB’s Ordinary Capital Resources Dated 1 July 2001. Manila. The OCR Loan Regulations 
(2017) apply to loans approved under the ADB LIBOR-based lending facility approved from 1 January 2017. The 
OCR Loan Regulations (2001) apply to similar loans approved between 1 July 2001 and 31 December 2016.   

5  The Board of Directors approved four principles to be adopted in the LIBOR transition process, including to follow a 
market-based approach.  

6  ADB. 2021. Reference Rate Transition for the Asian Development Bank’s Financial Loan Product. Manila. 
7  In its sovereign operations, ADB enters into loan agreements with borrowers that are its members and with 

nonmember borrowers whose loan agreements are backed by sovereign guarantees from its members. The OCR 
Loan Regulations only apply to loans provided under ADB sovereign operations.     
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in arrears” as the cost-base rate for yen-denominated regular OCR loans; and (iii) for rebates or 
surcharges, using “SOFR compounded in arrears” as the relevant floating rate benchmark for 
such United States dollar-denominated loans and “TONA compounded in arrears” as the relevant 
floating rate benchmark for such yen-denominated loans. These changes are consistent with peer 
multilateral development banks (MDBs)––such as the International Bank for Reconstruction and 
Development (IBRD) and the Asian Infrastructure Investment Bank (AIIB)––and adhere to ADB’s 
market-based approach to LIBOR transition.  
 
6. To implement these Board-approved changes to ADB’s financial loan product, the OCR 

Loan Regulations need to be revised. The proposed revised OCR Loan Regulations implement 

the Board-approved ARRs and adjust related provisions for determining interest rates, as well as 

other related adjustments that are necessary for aligning ADB’s financial loan product with peer 

MDBs in a way that is consistent with market practice. The adjustments are mostly technical, 

administrative, and operational in nature; and include introducing definitions such as “SOFR” and 

“TONA” to replace “LIBOR," removing the definitions of “Reference Rate Reset Date” and “Target 

Settlement Day,” and changing the publication of reference rates and the applicable day count 

conventions.  

 
B. Interest Rate Floor 
 
7. The proposed revised OCR Loan Regulations include a zero floor in interest on regular 
OCR loans. This formalizes the existing treatment of negative interest rates for regular OCR loans 
under ADB’s sovereign operations that has been applied since 2017, in which a 0% lending rate 
floor was instituted following the occurrence of negative interest rates in some OCR loans under 
ADB’s sovereign operations that were denominated in euros and yen. The floor serves to clarify 
that if negative interest rates occur, the interest for regular OCR loans under sovereign operations 
shall never be less than zero. The inclusion of this floor in the proposed revised OCR Loan 
Regulations is consistent with IBRD’s approach 8  and ADB’s approach for loans under its 
nonsovereign operations.  
 
C. Enhancements to Borrowers’ Debt Monitoring and Reporting Requirements  

8. Debt monitoring and reporting requirements. In light of rising global debt levels, 
including among ADB’s developing member countries, ADB and governments are discussing 
promoting measures to enhance debt management capacity and transparency to facilitate good 
governance and debt sustainability. In line with this, the proposed revised OCR Loan Regulations 
will reinstate the requirement for a borrower and/or a guarantor who is an ADB member to provide 
information on its financial and economic conditions, upon reasonable request by ADB.9 Such a 
borrower and/or a guarantor will also provide a representation that it has not defaulted on any of 
its debt, other than as disclosed to ADB, at the time of the signing of a new loan or guarantee 

 
8  IBRD. 2021. General Conditions for IBRD Financing: Investment Project Financing. Section 3.02(a). Washington, 

DC. 
9   The requirement for financial and economic conditions is also found in the respective loan terms and conditions of 

AIIB, the European Bank for Reconstruction and Development (EBRD), IBRD, and the International Development 
Association (IDA). The same requirement was included in the Ordinary Operations Loan Regulations (2001), but it 
was inadvertently omitted in the Ordinary operations Loan Regulations (2017).  This requirement is not intended to 
substitute the existing information exchange ADB already has with its members, nor is it an open-ended obligation 
on the member to provide information.  Rather, the purpose of this provision is to facilitate ADB obtaining, only at its 
reasonable request, specific information with respect to the DMC member’s financial and economic conditions to 
address any particular issues or concerns which may arise in the future.     
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The views expressed herein are those of the consultant and do not necessarily represent those of ADB’s 
members, Board of Directors, Management, or staff, and may be preliminary in nature.  

 

 

agreement.10 These proposed requirements will help ensure that ADB has reliable and timely 
information about its borrowers and guarantors and their ability to meet their financial obligations 
to ADB.     
 
9. Negative pledge requirement. A negative pledge clause (NPC) is a commitment by a 
borrower to a lender that it will not create any lien or pledge over its assets in favor of other 
creditors. As part of the sovereign lending legal framework, MDBs typically require NPCs to be 
included as part of their legal agreements to enable them to provide loans to their borrowers 
without seeking liens or pledges in respect of their debts. The proposed revised OCR Loan 
Regulations will enhance the implementation of ADB’s NPC by including provisions that (i) clarify 
the purpose of the requirement; (ii) distinguish the NPC applicable to a borrower and/or a 
guarantor who is an ADB member from one applicable to a borrower who is a nonmember, 
including the extension to any debt for a nonmember; and (iii) introduce a requirement for a 
borrower and/or a guarantor who is an ADB member to make a representation on the status of 
liens on the assets of the member as security for foreign currency debts. The proposed changes 
are substantially aligned with the approach of peer MDBs. The harmonization of ADB’s NPC with 
other MDBs will reinforce the collective efforts of MDBs while making compliance easier for 
borrowers.11  
 
D. Implementation of the Proposed Revised Ordinary Capital Resources Loan 

Regulations 

10. The proposed revised OCR Loan Regulations12 will supersede the Ordinary Operations 
Loan Regulations (2017). The revised loan regulations will apply to new regular OCR loans under 
ADB’s sovereign operations approved on or after 1 January 2022. The proposed changes 
described in para. 8 will require corresponding changes in the Ordinary Operations (Concessional) 
Loan Regulations (2017), the Special Operations Grant Regulations (2017), and the Externally 
Financed Grant Regulations (2017), while the proposed changes described in para. 9 will require 
corresponding changes only to the Ordinary Operations (Concessional) Loan Regulations (2017). 
Further, to align the implementation of the Flexible Loan Product with peer MDBs in a manner 
consistent with the Board’s approved changes to ADB’s financial loan product in July 2021 
(footnote 6), further adjustments to the proposed revised OCR Loan Regulations may become 
necessary if IBRD or other MDBs introduce changes to their respective proposed loan regulations. 
It would be in the interest of efficiency, if Management would have the authority to approve such 
corresponding changes and adjustments as described in this paragraph. The Board would be 
informed of any such changes to the loan and grant regulations.  
 
 

 
10  The representation requirement is also found in IBRD and IDA’s general conditions, but the proposed change is 

broader and covers sovereign default on any debts of the country while IBRD and IDA’s general conditions only 
extend to external public debts. This representation by the DMC members is intended to cover defaults by the DMC 
member (central government on behalf of sovereign) on public debt securities issued by the DMC member and other 
debt obligations taken on directly by the DMC member or guaranteed by such DMC member. For the purposes of 
this representation, default means a failure by the DMC member to make payment of principal and/or interest under 
any of its debt obligations or failure to make payment under a guarantee issued by such DMC member. This would 
not include delayed payments owing to purely technical or administrative reasons, or payments that are remedied 
within any applicable grace period.      

11  A substantially similar language for items (i) and (ii) is found in the respective loan terms and conditions of the African 
Development Bank, AIIB, EBRD, IBRD, and IDA. For item (iii), as part of the standard legal documentation for 
sovereign operations, IBRD and IDA non-concessional financing require borrowers to make a representation on the 
status of their negative pledge.    

12 Marked version of the revised OCR Loan Regulations is available upon request. 
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III. RERECOMMENDATION  
 
11. The President recommends that the Board of Directors approve:  
 

(i) the Ordinary Operations Loan Regulations, as set forth in the Appendix; and 
 

(ii) the authorization for the President to approve further changes to the proposed 
Ordinary Operations Loan Regulations to implement the Flexible Loan Product in 
accordance with Board-approved principles for the LIBOR transition as well as 
corresponding changes to the loan and grant regulations, as described in para. 10.  
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ORDINARY OPERATIONS LOAN REGULATIONS 
 

DATED 1 JANUARY 2022 
 
 
 

ARTICLE I 
 

Purpose; Application to Loan Agreements 
and Guarantee Agreements 

 
 

Section 1.01. Purpose.    The purpose of these Regulations is to set forth certain 
terms and conditions generally applicable to regular loans made by ADB from its ordinary capital 
resources. 

 
Section 1.02. Application of Regulations.    Any loan agreement with ADB and any 

guarantee agreement with ADB relating to a regular loan made by ADB from its ordinary capital 
resources may provide that the parties thereto accept the provisions of these Regulations. To the 
extent so provided in any such agreement, these Regulations shall apply and shall govern the 
rights and obligations of the parties thereto with the same force and effect as if they were fully set 
forth therein. No revocation or amendment of these Regulations shall be effective in respect of 
any such agreement unless the parties shall so agree in writing. 
 

Section 1.03. Inconsistency with Loan Agreements and Guarantee Agreements.    
If any provision of a loan agreement or guarantee agreement is inconsistent with a provision of 
these Regulations, the provision of the loan agreement or guarantee agreement, as the case may 
be, shall govern. 

 
 
 

ARTICLE II 
 

Definitions; Interpretation 
 
 

Section 2.01. Definitions.    Except where the context otherwise requires, the 
following terms have the following meanings wherever used in these Regulations or in a loan 
agreement or guarantee agreement to which these Regulations have been made applicable: 
 

(a) “ADB” means Asian Development Bank; 
 
(b) “Approved Currency” means, in respect of a Currency Conversion, any currency 

approved by ADB; 
 
(c) “assets” includes property, revenues and claims of any kind; 

 
(d) “Borrower” means the party to the Loan Agreement to which ADB has agreed to 

make the Loan; 
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(e) “Conversion” means any of the following modifications of the terms of all or any 
portion of the Loan that has been requested by the Borrower and accepted by ADB: 
(i) an Interest Rate Conversion; (ii) a Currency Conversion; or (iii) the 
establishment of an Interest Rate Cap or Interest Rate Collar on the Floating Rate; 
each as provided in the Loan Agreement; 

 
(f) “Conversion Date” means, in respect of a Conversion, the Interest Payment Date 

(or, in the case of a Currency Conversion of an unwithdrawn amount of the Loan, 
such other date as ADB shall determine) on which the Conversion enters into effect, 
as further specified in the Conversion Guidelines; 

 
(g) “Conversion Guidelines” means, in respect of a Conversion, the "Guidelines for 

Conversion of Loan Terms" or such other guidelines for Conversion as may be 
issued from time to time by ADB and in effect at the time of said Conversion; 

 
(h) “Conversion Period” means, in respect of a Conversion, the period from and 

including the Conversion Date to and including the last day of the Interest Period 
in which said Conversion terminates by its terms; provided, that solely for the 
purpose of enabling the final payment of interest and principal under a Currency 
Conversion to be made in the Approved Currency for said Conversion, such period 
shall end on the Interest Payment Date immediately following the last day of said 
final applicable Interest Period; 

 
(i) “convertible currency” means any currency so designated by ADB at any time; 
 
(j) “Counterparty” means a party with which ADB enters into a derivatives transaction 

in order to effect a Conversion; 
 
(k) “currency” of a country or a territory means such currency as at the time referred 

to is legal tender for the payment of public and private debts in that country or 
territory; 

 
(l) “Currency Conversion” means a change of the Loan Currency of all or any portion 

of the principal amount of the Loan, withdrawn or unwithdrawn, to an Approved 
Currency; 

 
(m) “Currency Hedge Transaction” means, in respect of a Currency Conversion, one 

or more currency swap transactions entered into by ADB with a Counterparty as 
of the Execution Date and in accordance with the Conversion Guidelines, in 
connection with such Currency Conversion; 

 
(n) “Day Count Fraction” means, in respect of Dollar, Actual/360, Euro, 30/360, Yen, 

Actual/365 or such other Day Count Fraction which is customary for an Approved 
Currency or a Reference Rate, as determined by ADB; 

 
(o) “Dollar” or the sign “$” each means the lawful currency of the United States of 

America; 
 
(p) “Effective Date” means the date on which the Loan Agreement and the Guarantee 

Agreement, if any, shall have come into force and effect pursuant to Section 10.03; 
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(q) “Euribor” means, in respect of any Interest Period, the Euro interbank offered rate 
for six-month deposits in Euro, expressed as a percentage per annum, that 
appears on the Relevant Rate Page at the customary publication time as specified 
by the Euribor benchmark administrator in the Euribor benchmark methodology, 
as reasonably determined by ADB for the relevant Interest Period; 

 
(r) “Euro” or the sign “€” each means the lawful currency of the member states of the 

European Union that adopt the single currency in accordance with the Treaty 
establishing the European Community, as amended by the Treaty on European 
Union; 

 
(s) “Execution Date” means, in respect of a Conversion, the date on which ADB shall 

have undertaken all actions necessary to effect said Conversion, as reasonably 
determined by ADB; 

 
(t) “Fixed Rate” means: 

 
(i) upon an Interest Rate Conversion from the Floating Rate, a fixed rate of 

interest applicable to the amount of the Loan to which said Conversion 
applies, equal to either: (A) the interest rate that reflects the fixed rate of 
interest payable by ADB under the Interest Hedge Transaction relating to 
said Conversion (adjusted in accordance with the Conversion Guidelines 
for the difference, if any, between said Floating Rate and the variable rate 
of interest receivable by ADB under said Interest Hedge Transaction); or 
(B) if ADB so determines in accordance with the Conversion Guidelines, 
the Screen Rate; and 

 
(ii) upon a Currency Conversion of an amount of the Loan that shall accrue 

interest at a fixed rate during the Conversion Period, a fixed rate of interest 
applicable to such amount equal to either: (A) the interest rate that reflects 
the fixed rate of interest payable by ADB under the Currency Hedge 
Transaction relating to said Currency Conversion; or (B) if ADB so 
determines in accordance with the Conversion Guidelines, the interest rate 
component of the Screen Rate; 

 
(u) “Fixed Spread” means ADB’s spread (expressed as a percentage per annum) 

included within the Floating Rate as in effect at 12:01 a.m. Manila time on the date 
of the Loan Agreement and communicated to the Borrower, which spread shall 
remain fixed for the term of the Loan;   

 
(v) “Floating Rate” means a variable rate of interest applicable to the principal amount 

of the Loan withdrawn and outstanding equal to the sum of (i) the Reference Rate 
in respect of the initial Loan Currency; plus (ii) the Fixed Spread; provided that: 

 
(A) upon an Interest Rate Conversion from the Fixed Rate, the variable 

rate of interest applicable to the amount of the Loan to which said 
Conversion applies shall be equal to either: (1) the sum of: (I) the 
Reference Rate in respect of the Loan Currency; plus (II) the spread 
to the Reference Rate, if any, payable by ADB under the Interest 
Hedge Transaction relating to said Conversion (adjusted in 
accordance with the Conversion Guidelines for the difference, if any, 



12  Appendix 1 

 

between said Fixed Rate and the fixed rate of interest receivable by 
ADB under said Interest Hedge Transaction); or (2) if ADB so 
determines in accordance with the Conversion Guidelines, the 
Screen Rate; 

 
(B) upon a Currency Conversion to an Approved Currency of an 

unwithdrawn amount of the Loan, and upon withdrawal of any of 
such amount, the variable rate of interest applicable to such amount 
shall be equal to the sum of: (1) the Reference Rate in respect of 
said Approved Currency; plus (2) the Fixed Spread; and 

 
(C) upon a Currency Conversion to an Approved Currency of a 

withdrawn amount of the Loan that shall accrue interest at a 
variable rate during the Conversion Period, the variable rate of 
interest applicable to such amount shall be equal to either: (1) the 
sum of (I) the Reference Rate in respect of said Approved Currency; 
plus (II) the spread to the Reference Rate , if any, payable by ADB 
under the Currency Hedge Transaction relating to said Currency 
Conversion; or (2) if ADB so determines in accordance with the 
Conversion Guidelines, the interest rate component of the Screen 
Rate;  

 
(w) “foreign currency” means any currency other than the currency of the member in 

whose territory the Project is to be carried out; 
 
(x) “Funding Cost Margin” means, for any Semester, the average cost margin relative 

to the relevant Reference Rate achieved by ADB from all borrowings that have 
been allocated to fund loans in a Loan Currency (or Approved Currency). The 
Funding Cost Margin for each Loan Currency (or Approved Currency) will be 
announced by ADB after the end of each Semester;  

 
(y) “guarantee” includes, as the case requires, any counter-guarantee, indemnity or 

any other arrangement which has the effect of a guarantee, counter-guarantee or 
indemnity, given by a member in favor, or for the benefit of ADB; 

 
(z) “Guarantee Agreement” means the particular guarantee agreement, if any, which 

provides for the guarantee of the Loan and to which these Regulations shall have 
been made applicable, as such agreement may be amended from time to time; 
and such guarantee agreement includes these Regulations as thus made 
applicable and all schedules to the Guarantee Agreement; 

 
(aa) “Guarantor” means a party to the Guarantee Agreement, if any, which guarantees 

to ADB the repayment of the Loan and payment of all outstanding amounts under 
the Loan Agreement; 

 
(bb) “Interest Hedge Transaction” means, in respect of an Interest Rate Conversion, 

one or more interest rate swap transactions entered into by ADB with a 
Counterparty as of the Execution Date and in accordance with the Conversion 
Guidelines, in connection with said Interest Rate Conversion; 
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(cc) “Interest Payment Date” means each date specified in the Loan Agreement 
occurring on or after the date of the Loan Agreement on which interest is payable. 
Interest Payment Dates shall be on the first or fifteenth of any month, and six 
months thereafter; 

 
(dd) “Interest Period” means the initial period from and including the date of the Loan 

Agreement to but excluding the first Interest Payment Date occurring thereafter, 
and after such initial period, each period from and including an Interest Payment 
Date to but excluding the next following Interest Payment Date; 

 
(ee) “Interest Rate Cap” means, in respect of the Floating Rate, a ceiling that sets an 

upper limit for said Floating Rate; 
 
(ff) “Interest Rate Collar” means in respect of the Floating Rate, a combination of a 

ceiling and a floor that sets an upper and a lower limit for said Floating Rate; 
 
(gg) “Interest Rate Conversion” means a change of the interest rate basis applicable to 

all or any portion of the principal amount of the Loan, from the Floating Rate to the 
Fixed Rate or vice versa; 

 
(hh) “lien” includes mortgages, pledges, charges, privileges and priorities of any kind; 
 
(ii) “Loan” means the loan provided for in the Loan Agreement; 
 
(jj) “Loan Account” means the account opened or to be opened by ADB on its books 

in the name of the Borrower to which the amount of the Loan has been or will be 
credited; 

 
(kk) “Loan Agreement” means the particular loan agreement to which these 

Regulations shall have been made applicable, as such agreement may be 
amended from time to time; and such loan agreement includes these Regulations 
as thus made applicable and all schedules to the Loan Agreement; 

 
(ll) “Loan Closing Date” means the date specified by ADB that is not later than the first 

Principal Payment Date shown in the amortization schedule to the Loan 
Agreement, or such other date as may be agreed between ADB and the Borrower 
for such purpose; 

 
(mm) “Loan Currency” means the currency in which all or any portion of the principal 

amount of the Loan is denominated from time to time, which term shall, in the case 
of a Loan denominated in more than one currency, apply separately to each of 
such currencies; 

 
(nn) “member” means a member of ADB; 
 
(oo) “ordinary capital resources” has the same meaning as the expression “ordinary 

capital resources” of ADB as defined in Article 7 of the Agreement Establishing the 
Asian Development Bank; 

 
(pp) “Principal Payment Date” means each date specified in the Loan Agreement on 

which all or any portion of the principal amount of the Loan is payable; 
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(qq) “Project” means the project or program for which ADB has agreed to make the 
Loan, as described in the Loan Agreement and as such description may be 
amended from time to time by agreement between ADB and the Borrower; 

 
(rr) “Project Agreement” means the project agreement, if any, between ADB and the 

Project Executing Agency, being the Project Agreement referred to in the Loan 
Agreement, as such agreement may be amended from time to time; and such 
project agreement includes all schedules to the Project Agreement; 

 
(ss) “Project Executing Agency” means any entity responsible for the carrying out of 

the Project as specified in the Loan Agreement; 
 
(tt) “Rebate” means, for any Loan Currency (or Approved Currency), the amount 

payable by ADB to the Borrower calculated in accordance with Section 3.06; 
 
(uu) “Reference Rate” means:  

 
(i) except as ADB has otherwise made a determination in accordance with 

Section 3.02(c), in respect of:  
 
(A) Dollar, SOFR; 
  
(B) Euro, Euribor;  

 
(C) Yen, TONA;  

 
(D) for a Loan Currency other than Dollar, Euro and Yen, such 

reference rate for the Loan Currency as specified or referred to in 
the Loan Agreement, or in the case of a Currency Conversion to 
such other currency, such reference rate as shall be determined by 
ADB in accordance with the provisions of Article V; 

 
provided that, if the relevant Reference Rate is not available through the 
normal sources of information at the customary publication times in respect 
of the relevant Interest Period, ADB shall reasonably determine such 
Reference Rate taking into account the prevailing market practice with 
respect to alternative methods for calculating the Reference Rate, their 
market representativeness and acceptability to ADB for the purposes of its 
asset and liability management, and notify the Borrower accordingly; and 

 
(ii) if a determination is made in accordance with Section 3.02(c), such other 

reference rate and any spread for the Loan Currency as ADB shall 
reasonably determine, and promptly notify to the Borrower and the 
Guarantor;  

 
(vv) “Relevant Rate Page” means the display page designated by an established 

financial market data provider selected by ADB as the page for the purpose of 
displaying at customary publication times the Reference Rate for the Loan 
Currency;   
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(ww) “Screen Rate” means: 
 

(i) in respect of an Interest Rate Conversion from the Floating Rate to the 
Fixed Rate, the fixed rate of interest determined by ADB on the Execution 
Date on the basis of said Floating Rate and market rates displayed by 
established information vendors reflecting the Conversion Period, the 
currency amount and the repayment provisions of the amount of the Loan 
to which said Conversion applies; 

 
(ii) in respect of an Interest Rate Conversion from the Fixed Rate to the 

Floating Rate, the variable rate of interest determined by ADB on the 
Execution Date on the basis of said Fixed Rate and market rates displayed 
by established information vendors reflecting the Conversion Period, the 
currency amount and the repayment provisions of the amount of the Loan 
to which said Conversion applies; 

 
(iii) in respect of a Currency Conversion of an unwithdrawn amount of the Loan, 

the exchange rate between the Loan Currency immediately prior to said 
Conversion and the Approved Currency, determined by ADB on the 
Execution Date on the basis of market exchange rates displayed by 
established information vendors; 

 
(iv) in respect of a Currency Conversion of a withdrawn amount of the Loan, 

each of: (A) the exchange rate between the Loan Currency immediately 
prior to said Conversion and the Approved Currency, determined by ADB 
on the Execution Date on the basis of market exchange rates displayed by 
established information vendors; and (B) the fixed rate of interest or the 
variable rate of interest (whichever applies to said Conversion), determined 
by ADB on the Execution Date in accordance with the Conversion 
Guidelines on the basis of the interest rate applicable to such amount 
immediately prior to said Conversion and market rates displayed by 
established information vendors reflecting the Conversion Period, the 
currency amount and the repayment provisions of the amount of the Loan 
to which said Conversion applies; and 

 
(v) in respect of the early termination of a Conversion, each of the rates applied 

by ADB for the purpose of calculating the Unwinding Amount as of the date 
of such early termination in accordance with the Conversion Guidelines on 
the basis of market rates displayed by established information vendors 
reflecting the remaining Conversion Period, currency amount and 
repayment provisions of the amount of the Loan to which said Conversion 
and such early termination apply; 

 
(xx) “Semester” means each six-month period ending on 30 June and 31 December of 

each calendar year; 
 

(yy) “SOFR” means, in respect of any Interest Period, the Secured Overnight Financing 
Rate for the period, that appears on the Relevant Rate Page at customary 
publication times specified by the applicable benchmark administrator, calculated 
on a compounded in arrears basis and expressed as a percentage per annum, as 
reasonably determined by ADB for the relevant Interest Period; 
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(zz) “Substitute Loan Currency” means the substitute loan currency specified in Section 
4.04; 

 
(aaa) “Surcharge” means, for any Loan Currency (or Approved Currency), the amount 

payable by the Borrower to ADB calculated in accordance with Section 3.07; 
 
(bbb) “taxes” includes imposts, levies, fees and duties of any nature, whether in effect at 

the date of the Loan Agreement or Guarantee Agreement, if any, or thereafter 
imposed; 

 
(ccc) “TONA” means, in respect of any Interest Period, the Tokyo Overnight Average 

Rate for the period, that appears on the Relevant Rate Page at customary 
publication times specified by the applicable benchmark administrator, calculated 
on a compounded in arrears basis and expressed as a percentage per annum, as 
reasonably determined by ADB for the relevant Interest Period;  

 
(ddd) “Unwinding Amount” means, in respect of the early termination of a Conversion: (i) 

an amount payable by the Borrower to ADB equal to the net aggregate amount 
payable by ADB under transactions undertaken by ADB to terminate said 
Conversion, or if no such transactions are undertaken, an amount determined by 
ADB on the basis of the Screen Rate, to represent the equivalent of such net 
aggregate amount; or (ii) an amount payable by ADB to the Borrower equal to the 
net aggregate amount receivable by ADB under transactions undertaken by ADB 
to terminate said Conversion, or if no such transactions are undertaken, an amount 
determined by ADB on the basis of the Screen Rate, to represent the equivalent 
of such net aggregate amount; and 

 
(eee) “Yen” or “JPY” each means the lawful currency of Japan. 

 
Section 2.02. Interpretation.    Except where the context otherwise requires, (a) a 

reference to the incurring of debt includes the assumption and guarantee of debt; (b) references 
in these Regulations to Articles or Sections are to Articles or Sections of these Regulations; (c) the 
headings of the Articles and Sections and the Table of Contents are inserted for convenience of 
reference only and are not a part of these Regulations; (d) singular may include plural and vice 
versa; and (e) a reference to any gender includes any other gender. 
 
 

 
ARTICLE lIl 

 
Loan Account; Interest and Other Charges; 
Repayment; Place of Payment; Sale of Loan 

 
 

Section 3.01. Loan Account.     The principal amount of the Loan shall be credited 
to the Loan Account in the Loan Currency and may be withdrawn therefrom in accordance with 
the provisions of the Loan Agreement and these Regulations. If at any time the Loan is 
denominated in more than one currency, the Loan Account shall be divided into multiple sub-
accounts, one for each Loan Currency.   
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Section 3.02. Interest.     (a) Interest shall be payable on the principal amount of 
the Loan withdrawn from the Loan Account and outstanding from time to time. For each Interest 
Period, interest shall be calculated at the Floating Rate, as such rate may be modified from time 
to time in accordance with the provisions of Article V; provided, however, that the interest 
calculated in accordance with this Article for any Interest Period shall in no event be less than 
zero. Interest shall accrue from the respective dates on which amounts shall be withdrawn from 
the Loan Account.   
 
 (b) Whenever, in light of changes in market practice affecting the determination of the 
Floating Rate applicable to all or any portion of the principal amount of the Loan, ADB determines 
that it is in the interest of its borrowers as a whole and of ADB to apply a basis for determining 
the Floating Rate other than as provided in the Loan Agreement and these Regulations, ADB may 
modify the basis for determining such Floating Rate upon not less than three-months’ notice to 
the Borrower and the Guarantor of such new basis. The new basis shall become effective upon 
the expiry of the notice period unless the Borrower or the Guarantor notifies ADB during such 
period of its objection thereto, in which case such modification shall not apply to the Loan. 
 

(c) If interest on any amount of the Loan is calculated based on a Reference Rate, 
and ADB determines that: (i) such Reference Rate has permanently ceased to be quoted for the 
relevant Loan Currency or a public statement or publication of information by the regulatory 
supervisor for the administrator of the Reference Rate announcing such Reference Rate is or will 
no longer be representative or published has been made; or (ii) ADB is no longer able, or it is no 
longer commercially acceptable for ADB, to continue to use such Reference Rate, for the 
purposes of its asset and liability management, ADB shall apply such other Reference Rate for 
the relevant Loan Currency, including any applicable spread, as it may reasonably determine. 
ADB shall promptly notify the Borrower and the Guarantor of such other reference rate and any 
spread, and of related amendments to the provisions of the Loan Agreement necessary to give 
effect to its application, which shall become effective as of the date specified in such notice.  

 
Section 3.03. Commitment Charge, Credit, Maturity Premium.     (a) The Borrower 

shall pay a commitment charge on the unwithdrawn amount of the Loan at the rate and on the 
terms specified in the Loan Agreement.  

 
 (b) ADB shall provide to the Borrower a credit at the rate specified in the Loan 
Agreement, which credit shall remain fixed for the term of the Loan. ADB shall apply it against the 
interest payable by the Borrower.  
 

(c)  If applicable, the Borrower shall pay a maturity premium at the rate specified in the 
Loan Agreement, which maturity premium shall remain fixed for the term of the Loan. ADB shall 
add the maturity premium to the interest payable by the Borrower. 

 
Section 3.04. Computation of Interest and Other Charges.     Interest and other 

charges shall be computed on the basis of the number of days for a month and year of the 
applicable Day Count Fraction. 
 

Section 3.05. Repayment and Prepayment.     (a) The Borrower shall repay 
the principal amount of the Loan withdrawn from the Loan Account in accordance with the 
provisions of the Loan Agreement.  

 
(b) After giving not less than 45 days' written notice to ADB, the Borrower shall have 

the right to repay in advance of maturity, as of a date acceptable to ADB (provided, that the 
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Borrower shall have paid all amounts due under the Loan Agreement as of such date, including 
any prepayment premium calculated in accordance with paragraph (c) of this Section): (i) all of 
the principal amount of the Loan then outstanding; or (ii) all of the principal amount of any one or 
more maturities of the Loan. Any partial prepayment shall be applied in the following manner:  (A) 
if the Loan Agreement provides for the separate amortization of specified disbursed amounts of 
the principal of the Loan, such prepayment shall be applied in the inverse order of said disbursed 
amounts, with the disbursed amount which shall have been withdrawn last being repaid first and 
with the latest maturity of said disbursed amount being repaid first; and (B) in all other cases, such 
prepayment shall be applied in the inverse order of maturity of the Loan, with the latest maturity 
being repaid first. 

 
 (c) The prepayment premium payable under paragraph (b) of this Section on 
prepayment of any amount of the Loan shall be an amount reasonably determined by ADB to 
represent any cost to ADB of redeploying the amount to be prepaid from the date of prepayment 
to the maturity date of such amount. 
 
 (d) If, in respect of any amount of the Loan to be prepaid, a Conversion has been 
effected and the Conversion Period for said Conversion has not terminated at the time of 
prepayment: (i) the Borrower shall pay a transaction fee in respect of the early termination of said 
Conversion, in such amount or at such rate as announced by ADB from time to time and in effect 
at the time of receipt by ADB of the Borrower's notice of prepayment; and (ii) the Borrower or 
ADB, as the case may be, shall pay an Unwinding Amount, if any, in respect of the early 
termination of said Conversion, in accordance with the Conversion Guidelines. Transaction fees 
provided for under this paragraph and any Unwinding Amount payable by the Borrower pursuant 
to this paragraph shall be paid not later than 60 days after the date of prepayment. 
 

Section 3.06. Rebate.     (a) Following any announcement by ADB that the Fixed 
Spread applicable to new Loans shall be reduced, ADB shall provide a Rebate to any Borrower 
with an outstanding Loan on which a higher Fixed Spread is applicable. The amount of the Rebate 
shall be determined by multiplying (i) the difference between the Fixed Spread applicable to the 
outstanding Loan and the Fixed Spread that will be applied to new Loans (expressed as a 
percentage per annum), by (ii) the principal amount of the outstanding Loan on which the 
Borrower shall pay interest for all interest periods commencing on or after the effective date of 
the lower Fixed Spread that will be applied to new Loans. 

 
(b) Following any announcement by ADB that its Funding Cost Margin calculations 

with respect to any Loan Currency (or Approved Currency) in any Semester resulted in ADB 
achieving savings, ADB shall provide a Rebate to the Borrower. The amount of the Rebate shall 
be determined by multiplying (i) the Funding Cost Margin (expressed as a percentage per annum), 
by (ii) the principal amount of the Loan on which the Borrower shall pay interest for the Interest 
Period commencing immediately after the Semester for which the Funding Cost Margin was 
calculated. ADB shall apply the amount of the Rebate against the interest payable by the Borrower 
for the Interest Period commencing immediately after the Semester for which the Fund Cost 
Margin was calculated. 
 

Section 3.07. Surcharge.     (a) Following any announcement by ADB that the 
Fixed Spread applicable to new Loans shall be increased, any Borrower with an outstanding Loan 
on which a lower Fixed Spread is applicable shall pay ADB a Surcharge. The amount of the 
Surcharge shall be determined by multiplying (i) the difference between the Fixed Spread that will 
be applied to new Loans and the Fixed Spread applicable to the outstanding Loan (expressed as 
a percentage per annum), by (ii) the principal amount of the outstanding Loan on which the 
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Borrower shall pay interest for all interest periods commencing on and after the effective date of 
the higher Fixed Spread that will be applied to new Loans. 

 
(b) Following any announcement by ADB that its Funding Cost Margin calculations 

with respect to any Loan Currency (or Approved Currency) in any Semester resulted in ADB 
incurring additional costs, the Borrower shall pay ADB a Surcharge. The amount of the Surcharge 
shall be determined by multiplying (i) the Funding Cost Margin (expressed as a percentage per 
annum), by (ii) the principal amount of the Loan on which the Borrower shall pay interest for the 
Interest Period commencing immediately after the Semester for which the Funding Cost Margin 
was calculated. ADB shall add the amount of the Surcharge to the interest payable by the 
Borrower for the Interest Period commencing immediately after the Semester for which the 
Funding Cost Margin was calculated. 

 
Section 3.08. Place of Payment.    The principal (including premium) of, and interest 

and other charges on, the Loan shall be paid at such places as ADB shall reasonably request. 
 
Section 3.09. Sale of Loan.     ADB may sell to a third party any portions of the Loan 

on such terms and conditions as ADB shall consider appropriate without, however, creating any 
contractual relationship between the Borrower and the purchasing party and without affecting the 
contractual relationship between ADB and the Borrower. 
 
 
 

ARTICLE IV 
 

Currency Provisions 
 
 

Section 4.01. Currency of Withdrawal.    Each withdrawal of an amount of the Loan 
from the Loan Account shall be made in the Loan Currency. 

 
Section 4.02. Currency of Payment.     All amounts payable by the Borrower under 

the Loan Agreement shall be paid in the Loan Currency, as further specified in the Conversion 
Guidelines. 

 
Section 4.03. Purchase of Currencies.     ADB shall, at the request of the Borrower 

and on such terms and conditions as ADB shall determine, use its best efforts to purchase any 
currency needed by the Borrower for payment of items of expenditure to be financed from the 
Loan, repayment of principal, and payment of premiums, interest and other charges required 
under the Loan Agreement upon payment by the Borrower of sufficient funds therefor in a 
currency or currencies to be specified by ADB from time to time. In purchasing the currencies 
required, ADB shall be acting as agent of the Borrower and the Borrower shall be deemed to have 
made any payment required under the Loan Agreement only when and to the extent that ADB 
has received such payment in the currency or currencies required. 

 
Section 4.04. Temporary Currency Substitution.     (a) If ADB shall have 

reasonably determined that an extraordinary situation shall have arisen under which ADB shall 
be unable to provide the Loan Currency at any time for purposes of funding the Loan, ADB may 
provide such substitute currency or currencies for said Loan Currency (the Substitute Loan 
Currency) as ADB shall select. During the period of such extraordinary situation, the repayment 
of principal and payment of interest and other charges required under the Loan Agreement shall 
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be made in the Substitute Loan Currency, and other related financial terms shall be applied, in 
accordance with principles reasonably determined by ADB. ADB shall promptly notify the 
Borrower and the Guarantor of the occurrence of such extraordinary situation, the Substitute Loan 
Currency and the financial terms of the Loan related thereto. 

 
(b) Upon notification by ADB under paragraph (a) of this Section, the Borrower may 

within 30 days thereafter notify ADB of its selection of another currency acceptable to ADB as the 
Substitute Loan Currency. In such case, ADB shall notify the Borrower of the financial terms of 
the Loan applicable to said Substitute Loan Currency, which shall be determined in accordance 
with principles reasonably established by ADB. 

 
(c) During the period of the extraordinary situation referred to in paragraph (a) of this 

Section, notwithstanding the provisions of Section 3.05(c), no prepayment premium shall be 
payable on prepayment of the Loan. 

 
(d) Once ADB shall again become able to provide the Loan Currency, ADB shall, at 

the Borrower's request, change the Substitute Loan Currency to the Loan Currency in accordance 
with principles reasonably established by ADB. 
 

Section 4.05. Valuation of Currencies.    Whenever it shall be necessary for the 
purposes of the Loan Agreement or the Guarantee Agreement to determine the value of one 
currency in terms of another, such value shall be as reasonably determined by ADB. 
 

Section 4.06. Manner of Payment.      (a) Any payment required under the 
Loan Agreement or the Guarantee Agreement to be made to ADB in the currency of any country 
shall be made in such manner, and in currency acquired in such manner, as shall be permitted 
under the laws of such country for the purpose of making such payment and effecting the deposit 
of such currency to the account of ADB with a depository of ADB in such country. 
 

(b) Where either the Borrower or the Guarantor is a member, such member shall 
ensure that the principal (including premium) of, and interest and other charges on, the Loan are 
paid without restrictions of any kind imposed by, or in the territory of, such member. When neither 
the Borrower nor the Guarantor is a member, the Borrower shall obtain from the member in whose 
territory the Project is to be carried out and furnish to ADB, prior to the Effective Date, evidence, 
satisfactory to ADB, that the principal (including premium, if any) of, and interest and other 
charges on, the Loan will be paid without restrictions of any kind imposed by, or in the territory of, 
such member. 

 
 
 

ARTICLE V 
 

Conversion of Loan Terms 
 
 

Section 5.01. General Provisions.     (a) If so provided in the Loan Agreement, 
the Borrower may, at any time, request an Interest Rate Conversion or a Currency Conversion as 
provided in the Loan Agreement in order to facilitate prudent debt management. Each request 
shall be furnished by the Borrower to ADB in accordance with the Conversion Guidelines and, 
upon acceptance by ADB, the conversion so requested shall be considered a Conversion for the 
purposes of these Regulations. 
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 (b) Upon acceptance by ADB of a request for a Conversion, ADB shall take all actions 
necessary to effect said Conversion in accordance with the Conversion Guidelines; provided that 
the maturity of the Interest Rate Conversion may be limited by ADB's ability to execute an interest 
rate hedge transaction in the market as provided in the Conversion Guidelines. To the extent any 
modification of the provisions of the Loan Agreement providing for withdrawal of the proceeds of 
the Loan is required to give effect to said Conversion, such provisions shall be deemed to have 
been modified as of the Conversion Date. Promptly after the Execution Date for each Conversion, 
ADB shall notify the Borrower and the Guarantor of the financial terms of the Loan, including any 
revised amortization provisions and modified provisions providing for withdrawal of the proceeds 
of the Loan. 
 
 (c) Except as otherwise provided in the Conversion Guidelines, the Borrower shall pay 
a transaction fee in respect of each Conversion, in such amount or at such rate as determined by 
ADB from time to time and in effect on the Execution Date. Transaction fees provided for under 
this paragraph shall be payable not later than 60 days after the Execution Date. 
 

Section 5.02.  Interest Payable Following Interest Rate Conversion or Currency 
Conversion.  

 
(a) Interest Rate Conversion.    Upon an Interest Rate Conversion applicable to all 

or any portion of the principal amount of the Loan, the Borrower shall, in respect of each Interest 
Period during the Conversion Period, pay interest on such principal amount withdrawn and 
outstanding from time to time at the Floating Rate or the Fixed Rate, whichever applies to said 
Conversion. 
 
 (b) Currency Conversion of Unwithdrawn Amounts. Upon a Currency Conversion 
of all or any portion of the unwithdrawn principal amount of the Loan to an Approved Currency, 
the Borrower shall, in respect of each Interest Period during the Conversion Period, pay interest 
in said Approved Currency on such principal amount as subsequently withdrawn and outstanding 
from time to time at the Floating Rate. 
 
 (c) Currency Conversion of Withdrawn Amounts.    Upon a Currency Conversion 
of all or any portion of the withdrawn principal amount of the Loan to an Approved Currency, the 
Borrower shall, in respect of each Interest Period during the Conversion Period, pay interest in 
said Approved Currency on such principal amount outstanding from time to time at the Floating 
Rate or the Fixed Rate, whichever applies to said Conversion. 

 
Section 5.03. Principal Payable Following Currency Conversion.      
 
(a)     Currency Conversion of Unwithdrawn Amounts.      In the event of a Currency 

Conversion of an unwithdrawn amount of the Loan to an Approved Currency, the principal amount 
of the Loan so converted shall be determined by ADB by multiplying the amount to be so 
converted in its currency of denomination immediately prior to said Conversion by the Screen 
Rate. The Borrower shall repay such principal amount as subsequently withdrawn in said 
Approved Currency in accordance with the provisions of the Loan Agreement. 
 

(b) Currency Conversion of Withdrawn Amounts.    In the event of a Currency 
Conversion of a withdrawn amount of the Loan to an Approved Currency, the principal amount of 
the Loan so converted shall be determined by ADB by multiplying the amount to be so converted 
in its currency of denomination immediately prior to said Conversion by either: (i) the exchange 
rate that reflects the amounts of principal in the Approved Currency payable by ADB under the 
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Currency Hedge Transaction relating to said Conversion; or (ii) if ADB so determines in 
accordance with the Conversion Guidelines, the exchange rate component of the Screen Rate. 
The Borrower shall repay such principal amount in such Approved Currency in accordance with 
the provisions of the Loan Agreement. 
 

Section 5.04. Termination of Conversion Period Prior to Final Loan Maturity.     If 
the Conversion Period of a Currency Conversion applicable to a portion of the Loan terminates 
prior to the final maturity thereof, the principal amount of such portion of the Loan remaining 
outstanding in the Loan Currency to which such amount shall revert upon such termination shall 
be determined by ADB either: (i) by multiplying said amount in the Approved Currency of such 
Conversion by the spot or forward exchange rate prevailing between such Approved Currency 
and Loan Currency for settlement on the last day of such Conversion Period; or (ii) in such other 
manner as specified in the Conversion Guidelines. The Borrower shall repay such principal 
amount in such Loan Currency in accordance with the provisions of the Loan Agreement. 
Following termination of a Currency Conversion in accordance with this Section, the Borrower 
shall pay interest in respect of each Interest period in the Loan Currency in accordance with the 
provisions of the Loan Agreement.  
 

Section 5.05. Interest Rate Cap, Interest Rate Collar.  
 
(a)  Interest Rate Cap.    Upon the establishment of an Interest Rate Cap on the 

Floating Rate, the Borrower shall, for each Interest Period during the Conversion Period, pay 
interest on the principal amount of the Loan withdrawn and outstanding from time to time to which 
said Conversion applies at said Floating Rate, unless such Floating Rate exceeds such Interest 
Rate Cap during said Conversion Period, in which case, for the relevant Interest Period, the 
Borrower shall pay interest on such principal amount at a rate equal to such Interest Rate Cap.  
 

(b) Interest Rate Collar.    Upon the establishment of an Interest Rate Collar on the 
Floating Rate, the Borrower shall, for each Interest Period during the Conversion Period, pay 
interest on the principal amount of the Loan withdrawn and outstanding from time to time to which 
said Conversion applies at said Floating Rate, unless such Floating Rate during said Conversion 
Period: (i) exceeds the upper limit of such Interest Rate Collar, in which case, for the relevant 
Interest Period, the Borrower shall pay interest on such principal amount at a rate equal to such 
upper limit; or (ii) falls below the lower limit of said Interest Rate Collar, in which case, for the 
relevant Interest Period, the Borrower shall pay interest on such principal amount at a rate equal 
to such lower limit.  
 

(c) Interest Rate Cap or Collar Premium.    Upon the establishment of an Interest 
Rate Cap or an Interest Rate Collar, the Borrower shall pay to ADB a premium on the principal 
amount of the Loan withdrawn and outstanding from time to time to which said Conversion applies, 
calculated: (i) on the basis of the premium, if any, payable by ADB in respect of an interest rate 
cap or collar purchased by ADB from a Counterparty for the purpose of establishing said Interest 
Rate Cap or Interest Rate Collar, or (ii) otherwise as specified in the Conversion Guidelines. Such 
premium shall be payable by the Borrower not later than 60 days after the Execution Date. 

 
(d) Early Termination.    Except as otherwise provided in the Conversion Guidelines, 

upon the early termination of any Interest Rate Cap or Interest Rate Collar by the Borrower: (i) 
the Borrower shall pay a transaction fee in respect of such early termination, in such amount or 
at such rate as determined by ADB from time to time and in effect at the time of receipt by ADB 
of the Borrower's notice of early termination; and (ii) the Borrower or ADB, as the case may be, 
shall pay an Unwinding Amount, if any, in respect of such early termination, in accordance with 
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the Conversion Guidelines. Transaction fees provided for under this paragraph and any 
Unwinding Amount payable by the Borrower pursuant to this paragraph shall be paid not later 
than 60 days after the effective date of such early termination. 

 
 
 

ARTICLE VI 
 

Withdrawal of Loan Proceeds 
 
 

Section 6.01. Withdrawal from the Loan Account.     (a) Loan proceeds shall 
be used only for the purposes of the Project. Subject to any conditions or restrictions specified in 
the Loan Agreement, the Borrower shall be entitled to withdraw from the Loan Account such 
amounts as shall have been paid or, if ADB shall so agree, such amounts as shall be required to 
meet payments to be made, for the reasonable cost of goods, services and any other expenditures 
required for the Project and to be financed under the Loan Agreement. If at any time ADB 
determines that any amount of the Loan proceeds withdrawn from the Loan Account has been 
used by the Borrower in a manner inconsistent with the provisions of the Loan Agreement, the 
Borrower shall promptly refund such amount to ADB. 
 

(b) Except as ADB and the Borrower shall otherwise agree, no withdrawals shall be 
made on account of (i) expenditures incurred prior to the Effective Date; and (ii) expenditures in 
the territory of any country which is not a member or for goods produced in, or services supplied 
from, such territory. ADB may refuse to finance a contract where goods and services have not 
been procured in accordance with procedures substantially in accordance with those agreed 
between the Borrower and ADB or where the terms and conditions of the contract are not 
satisfactory to ADB. If at any time ADB determines that any amount of the Loan proceeds 
withdrawn from the Loan Account has been used by the Borrower to finance such contracts, the 
Borrower shall promptly refund such amount to ADB. 

 
Section 6.02. Commitment Letters by ADB.    Upon the Borrower's request, ADB 

may issue commitment letters to pay amounts in respect of the cost of goods and services to be 
financed under the Loan, notwithstanding any subsequent suspension or cancellation. 

 
Section 6.03. Application for Withdrawal.    When the Borrower shall desire to 

withdraw any amount from the Loan Account or to request ADB to issue commitment letters 
pursuant to Section 6.02, the Borrower shall promptly deliver to ADB an application in such form 
and containing such statements, representations, warranties and agreements as ADB shall 
reasonably request. Except as ADB and the Borrower shall otherwise agree, applications for 
withdrawal, with the necessary documentation as hereinafter in this Article provided, shall be 
made promptly in relation to expenditures for the Project. 

 
Section 6.04. Evidence of Authority to Sign Applications.    The Borrower shall 

furnish to ADB sufficient evidence of the authority of the person or persons authorized to sign 
applications for withdrawal and the authenticated specimen signature of each such person. 
 

Section 6.05. Supporting Evidence.   The Borrower shall furnish to ADB such 
documents and other evidence in support of the application for withdrawal as ADB shall 
reasonably request, whether before or after ADB shall have permitted any withdrawal requested 
in the application. 
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Section 6.06. Sufficiency of Applications and Documents.    Each application for 

withdrawal and the accompanying documents and all other evidence must be sufficient in form 
and substance to satisfy ADB that the Borrower is entitled to withdraw from the Loan Account the 
amount applied for and that the amount to be withdrawn from the Loan Account is to be used only 
for the purposes specified in the Loan Agreement. 
 

Section 6.07. Payment by ADB.    Payment by ADB of amounts which the Borrower 
is entitled to withdraw from the Loan Account shall be made to or on the order of the Borrower. 
 
 
 

ARTICLE VlI 
 

Particular Covenants 
 
 

Section 7.01. Cooperation and Information.      (a) ADB, the Borrower and 
the Guarantor shall cooperate fully to ensure that the purposes of the Loan will be accomplished. 
To that end, ADB, the Borrower and the Guarantor shall: 

 
(i) from time to time, at the request of any one of them, exchange views with 

regard to any matters relating to the progress of the Project, the purposes 
of the Loan or the maintenance of the service thereof, the performance of 
their respective obligations under the Loan Agreement and the Guarantee 
Agreement, the performance by the Project Executing Agency of its 
obligations under the Project Agreement, and furnish to the other party all 
such related information as it shall reasonably request; and  

 
(ii) promptly inform each other of any condition which interferes with, or 

threatens to interfere with, the matters referred to in paragraph (a)(i) of this 
Section. In respect of a Loan to a Borrower which is not a member, the 
Borrower shall promptly inform ADB in advance of any proposed changes 
in the ownership or control of the Borrower or its assets, or any transaction 
or arrangement which will have or is likely to have such effect.   

 
(b) Where either the Borrower or the Guarantor is a member, such member shall: 
 

(i) afford all reasonable opportunity for ADB's representatives to visit any part 
of its territory for purposes related to the Loan; 

 
(ii) furnish to ADB all such information as ADB shall reasonably request with 

respect to the financial and economic conditions in its territory, including its 
balance of payments and its foreign currency debt as well as that of its 
political subdivisions or agencies and of any entity owned or controlled by, 
or operating for the account or benefit of, such member or any such 
subdivision or agency, and of any institution performing the functions of a 
central bank for such member; and 
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(iii) represent, as at the date of the Loan Agreement, that no defaults exist in 
respect of any debt of such member except those otherwise communicated 
in writing by such member to ADB. 

 
Section 7.02. Insurance.     (a) The Borrower shall take out and maintain with 

responsible insurers, or make other arrangements satisfactory to ADB for, insurance against such 
risks and in such amounts as shall be consistent with sound practice. The Borrower shall be 
deemed to have opted for self-insurance in the absence of any specific insurance for the Project. 

 
 (b) Without limiting the generality of the foregoing, the Borrower undertakes to insure, 
or cause to be insured, the goods to be imported for the Project and to be financed out of the 
proceeds of the Loan against hazards incident to the acquisition, transportation and delivery 
thereof to the place of use or installation, and for such insurance any indemnity shall be payable 
in a currency freely usable to replace or repair such goods. 
 

Section 7.03. Records, Financial Statements and Audits.    The Borrower shall 
maintain, or cause to be maintained, records and financial statements adequate to identify the 
goods, services and other items of expenditure financed under the Project; to record the progress 
of the Project (including the cost thereof); to reflect, in accordance with consistently maintained 
sound financial reporting principles, the operations and financial condition of the Project; and to 
have the financial statements audited. Related requirements shall be specified in the Loan 
Agreement. 

 
Section 7.04. Reports.      (a) The Borrower and the Guarantor shall furnish, or 

cause to be furnished, to ADB all such reports as ADB shall reasonably request concerning: (i) the 
Loan, and the expenditure of the proceeds and maintenance of the service thereof; (ii) the goods, 
services and other items of expenditure financed out of the proceeds of the Loan; (iii) the Project 
and the Project Executing Agency; (iv) the administration, operations and financial condition of 
the Borrower; and (v) any other matters relating to the purposes of the Loan. 

 
(b) Without limiting the generality of the foregoing, the Borrower shall furnish to ADB 

periodic reports on the execution of the Project, the accomplishment of the targets and actions 
agreed between ADB and the Borrower, and the operation and management of the Project 
facilities, if any. Such reports shall be submitted in such form and in such detail and within such 
a period as ADB shall reasonably request, and shall indicate, among other things, progress made 
and problems encountered during the period under review, steps taken or proposed to be taken 
to remedy these problems, and proposed program of activities and expected progress during the 
following period. 
 

(c) Promptly after physical completion of the Project, but in any event not later than 
three months thereafter or such later date as may be agreed for this purpose between the 
Borrower and ADB, the Borrower shall prepare and furnish to ADB a report, in such form and in 
such detail as ADB shall reasonably request, on the execution and initial operation of the Project, 
including its cost, the performance by the Borrower of its obligations under the Loan Agreement 
and the accomplishment of the purposes of the Loan. 
 

Section 7.05. Counterpart Obligations and Land Acquisition.    The Borrower shall 
make available, promptly as and when needed, the funds, facilities, services, land, and other 
resources as shall be necessary or required, in addition to the proceeds of the Loan, for the 
carrying out of the Project and for the operation and maintenance of the Project facilities.  The 
Borrower shall furnish to ADB, promptly at its request, evidence satisfactory to ADB that such 
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funds, facilities, services, land, and other resources are available for purposes related to the 
Project.  
 

Section 7.06. Work Schedules, Plans and Design Standards.    The Borrower shall 
cause the Project to be carried out in accordance with plans, design standards, specifications, 
work schedules and construction methods acceptable to the Borrower and ADB, as applicable. 
When required by ADB, the Borrower shall furnish, or cause to be furnished, to ADB, promptly 
after their preparation, such plans, design standards, specifications and work schedules, and any 
material modifications subsequently made therein, in such detail as ADB shall reasonably request. 
 

Section 7.07. General Undertakings.      (a) The Borrower shall cause the 
Project to be carried out with due diligence and efficiency and in conformity with sound financial, 
business and development practices. The Borrower shall in collaboration with ADB ensure that 
the Project adheres to ADB policies on anticorruption, core labor standards, environmental and 
social safeguards, gender, procurement and consulting services, disbursement and such other 
policy specified in the Loan Agreement. 

 
(b) The Borrower shall ensure that the activities of its departments and agencies with 

respect to the carrying out of the Project and operation of the Project facilities are conducted and 
coordinated in accordance with sound administrative policies and procedures. 
 

Section 7.08. Contractors and Consultants.    In the carrying out of the Project, the 
Borrower shall cause competent and qualified consultants and contractors, acceptable to the 
Borrower and ADB, to be employed to an extent and upon terms and conditions satisfactory to 
the Borrower and ADB. 

 
Section 7.09. Maintenance.     The Borrower shall ensure that any facilities relevant 

to the Project are operated, maintained and repaired in accordance with sound operational and 
maintenance practices. The Borrower shall, promptly as needed, make or cause to be made all 
necessary repairs and renewals thereof. 
 

Section 7.10. Negative Pledge.      (a) It is the policy of ADB, in making loans to, 
or with the guarantee of, its members not to seek, in normal circumstances, security from the 
member concerned but to ensure that no other foreign currency debt shall have priority over its 
loans.  To that end, where either the Borrower or the Guarantor is a member, if such member 
shall create or permit the creation of any lien on any assets of the member as security for any 
foreign currency debt, such member undertakes to expressly provide that such lien will ipso facto 
equally and ratably secure the payment of the principal of, and interest and other charges on, the 
Loan. If for any reason such provision cannot be made with respect to any lien created on any 
assets of the member, as security for any foreign currency debt, such member shall grant to ADB 
an equivalent lien satisfactory to ADB. 

 
(b) Where the Borrower is not a member, if such Borrower shall create or permit the 

creation of any lien on any of its assets as security for any debt, such Borrower undertakes to 
expressly provide that such lien will ipso facto equally and ratably secure the payment of the 
principal of, and interest and other charges on, the Loan.  If for any reason such provision cannot 
be made with respect to any lien created on any assets of the Borrower as security for any debt, 
such Borrower shall grant to ADB an equivalent lien satisfactory to ADB. 

 
(c) The provisions of paragraphs (a) and (b) of this Section shall not apply to (i) any 

lien created on property, at the time of purchase thereof, solely as security for payment of the 
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purchase price of such property; or (ii) any lien arising in the ordinary course of banking 
transactions and securing a debt maturing not more than one year after its date. 

 
(d) The Borrower or the Guarantor who is a member, represents, as at the date of the 

Loan Agreement or the Guarantee Agreement, respectively, that no liens exist on any assets of 
the member, as security for any foreign currency debt, except those previously communicated in 
writing by such member to ADB. 

 
(e) The term "assets of the member" as used in paragraphs (a) and (d) of this Section 

includes assets of any political subdivision or any agency of the member and assets of any agency 
of such political subdivision, and assets of any entity owned or controlled by, or operating for the 
account or benefit of, the member or any such political subdivision or agency, including any other 
institution performing the functions of a central bank for the member. 

 
 
 

ARTICLE VllI 
 

Exemption from Taxation 
 
 

Section 8.01. Exemption from Taxation.      (a) Where either the Borrower or 
the Guarantor is a member, such member shall ensure that: 

 
(i) the principal (including premium) of, and interest and other charges on, the 

Loan are exempt from, and are paid without deduction for, any taxes levied 
by, or in the territory of, such member; and 
 

(ii) the Loan Agreement, the Guarantee Agreement, and the Project 
Agreement, are exempt from any taxes levied by, or in the territory of, such 
member on or in connection with the execution, delivery or registration 
thereof. 

 
(b) Where neither the Borrower nor the Guarantor is a member, the Borrower shall 

obtain from the member in whose territory the Project is to be carried out and furnish to ADB, prior 
to the Effective Date, evidence satisfactory to ADB that: 

 
(i) the principal (including premium) of, and interest and other charges on, the 

Loan will be exempt from, and be paid without deduction for, any taxes 
levied by, or in the territory of, such member; and 

 
(ii) the Loan Agreement, the Guarantee Agreement, and the Project 

Agreement will be exempt from any taxes levied by, or in the territory of, 
such member on or in connection with the execution, delivery or registration 
thereof. 
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ARTICLE IX 
 

Suspension; Cancellation; Acceleration of Maturity 
 
 

Section 9.01. Suspension by ADB.    If any of the following events shall have 
occurred at any time after the date of the Loan Agreement and be continuing, ADB may, by notice 
to the Borrower and the Guarantor, suspend in whole or in part the right of the Borrower to make 
withdrawals from the Loan Account: 

 
(a) The Borrower shall have failed to make payment (notwithstanding the fact that 

such payment may have been made by the Guarantor or a third party) of principal 
(including premium), interest or any other charge required (i) under the Loan 
Agreement; (ii) under any other loan agreement or guarantee agreement with ADB; 
or (iii) in consequence of any guarantee or other financial obligation of any kind 
extended by ADB to any third party with the agreement of the Borrower. 

 
(b) The Guarantor shall have failed to make payment of principal (including premium), 

interest or any other charges required (i) under the Guarantee Agreement; (ii) 
under any other loan agreement or guarantee agreement with ADB; or (iii) in 
consequence of any guarantee or other financial obligation of any kind extended 
by ADB to any third party with the agreement of the Guarantor. 

 
(c) The Borrower or the Guarantor shall have failed to perform any other of its 

obligations under the Loan Agreement or the Guarantee Agreement. 
 

(d) The Project Executing Agency shall have failed to perform any of its obligations 
under the Project Agreement. 

 
(e) ADB shall have suspended in whole or in part the right of the Borrower or the 

Guarantor to make withdrawals under any other loan agreement with ADB 
because of a failure by the Borrower or the Guarantor to perform any of its 
obligations under such loan agreement or any related guarantee agreement with 
ADB. 

 
(f) A situation shall have arisen or developed which in the reasonable opinion of ADB 

will or may make it improbable that (i) the Project can be successfully carried out 
or (ii) the Borrower, the Guarantor or the Project Executing Agency will be able to 
perform any of its obligations under the Loan Agreement, the Guarantee 
Agreement or the Project Agreement. 
 

(g) The member in whose territory the Project is to be carried out shall have been 
suspended from membership in, or ceased to be a member of, ADB, or shall have 
delivered a notice to withdraw from ADB. 

(h) A representation made by the Borrower or the Guarantor in or pursuant to the Loan 
Agreement or the Guarantee Agreement, or any statement furnished in connection 
therewith and intended to be relied upon by ADB in making the Loan, shall have 
been incorrect in any material respect, or, where the Borrower is not a member, 
any material adverse change in the condition of the Borrower as so represented 
by the Borrower shall have occurred in the reasonable opinion of ADB. 
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(i) Where the Borrower is not a member, the Borrower shall have been unable to pay 
its debts as they mature or any action or proceeding shall have been taken by the 
Borrower or by others whereby any of the assets of the Borrower shall or may be 
distributed among its creditors. 

 
(j) Where the Borrower is not a member, the member in whose territory the Project is 

to be carried out or any other authority having jurisdiction shall have taken any 
action for the dissolution or disestablishment of the Borrower, the alienation or 
transfer of any of its assets other than in the normal course of business, or for the 
suspension of its operations. 
 

(k) Any authority having jurisdiction shall have taken any action for the dissolution or 
disestablishment of the Project Executing Agency, the alienation or transfer of any 
of its assets other than in the normal course of business, or for the suspension of 
its operations. 
 

(l) ADB shall have determined, with respect to any contract to be financed in full or in 
part out of the proceeds of the Loan, that corrupt, fraudulent, coercive or collusive 
practices, as determined by ADB, were engaged in by representatives of the 
Borrower, the Guarantor, or any beneficiary of the Loan during the procurement of 
goods and services, consultants’ selection or the execution of a contract, without 
the Borrower or Guarantor having taken timely and appropriate action satisfactory 
to ADB to remedy the situation; or ADB shall have determined that the 
procurement of any goods or services to be financed out of the proceeds of the 
Loan is inconsistent with the relevant procedure set out in the Loan Agreement. 

 
(m) Any other event specified in the Loan Agreement for the purposes of this Section 

shall have occurred. 
 
The right of the Borrower to make withdrawals from the Loan Account shall continue to be 
suspended in whole or in part, as the case may be, until the event which gave rise to such 
suspension shall have, in the reasonable opinion of ADB, ceased to exist or until ADB shall have 
notified the Borrower that the right to make withdrawals has been restored in whole or in part, 
whichever is the earlier. 
 

Section 9.02. Cancellation by ADB.    If (a) the right of the Borrower to make 
withdrawals from the Loan Account shall have been suspended with respect to any amount of the 
Loan for a continuous period of 30 days; (b) at any time ADB determines, after consultation with 
the Borrower, that any amount of the Loan will not be required for the purposes of the Project; (c) 
by the date specified in the Loan Agreement as the Loan Closing Date, an amount of the Loan 
shall remain unwithdrawn from the Loan Account; (d) at any time ADB determines, with respect 
to any contract to be financed in full or in part out of the proceeds of the Loan, that corrupt, 
fraudulent, coercive or collusive practices, as determined by ADB, were engaged in by 
representatives of the Borrower, the Guarantor or any beneficiary of the Loan during the 
procurement of goods, works, services, consultants’ selection or the execution of a contract, 
without the Borrower or Guarantor having taken timely and appropriate action satisfactory to ADB 
to remedy the situation; or (e) at any time ADB determines that the procurement of any goods or 
services to be financed out of the proceeds of the Loan is inconsistent with the relevant procedure 
set out in the Loan Agreement, ADB may, by notice to the Borrower and the Guarantor, terminate 
the right of the Borrower to make withdrawals with respect to such amount, contract or 
procurement. Upon the giving of such notice, the relevant amount of the Loan shall be cancelled. 
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Section 9.03. Cancellation by the Borrower.    After consultation with ADB and with 
the concurrence of the Guarantor, the Borrower may, by notice to ADB, cancel any amount of the 
Loan which the Borrower shall not have withdrawn prior to the giving of such notice. 

 
Section 9.04. Amounts Subject to Commitment Letters.    No suspension or 

cancellation shall apply to amounts subject to any commitment letter issued by ADB pursuant to 
Section 6.02, except as expressly provided in such commitment letter. 
 

Section 9.05. Application of Cancellation.    Except as ADB and the Borrower shall 
otherwise agree, any cancellation shall be applied pro rata to the remaining maturities of the 
principal amount of the Loan which shall mature after the date of such cancellation and which 
shall not have been sold or agreed to be sold by ADB. 
 

Section 9.06. Effectiveness of Provisions After Suspension or Cancellation. 
Notwithstanding any cancellation or suspension, all the provisions of the Loan Agreement, the 
Guarantee Agreement and the Project Agreement shall continue in full force and effect except as 
specifically provided in this Article. 

 
Section 9.07. Acceleration of Maturity.      (a) If any of the following events 

shall have occurred and continued for the period, if any, specified below, then at any subsequent 
time during the continuance thereof, ADB may, by notice to the Borrower and the Guarantor, 
declare the principal of the Loan then outstanding, together with all accrued interest and other 
charges thereon, to be due and payable immediately, and upon any such declaration such 
principal, interest and other charges shall become due and payable immediately: 
 

(i) Any event specified in Section 9.01(a) and Section 9.01(b) shall have 
occurred and continued for a period of 30 days. 
 

(ii) Any event specified in Section 9.01(c) and Section 9.01(d) shall have 
occurred and continued for a period of 60 days after notice thereof shall 
have been given by ADB to the Borrower and the Guarantor. 
 

(iii) Any event specified in Section 9.01(h), Section 9.01(i), Section 9.01(j) and 
Section 9.01(k) shall have occurred. 
 

(iv) Any other event specified in the Loan Agreement for the purposes of this 
Section shall have occurred and continued for the period, if any, specified 
in the Loan Agreement. 

 
(b) If any notice of acceleration is given pursuant to paragraph (a) of this Section 

during the Conversion Period for any Conversion: (i) the Borrower shall pay a transaction fee in 
respect of the early termination of said Conversion, in such amount or at such rate as announced 
by ADB from time to time and in effect on the date of such notice; and (ii) the Borrower or ADB, 
as the case may be, shall pay any Unwinding Amount owed by it in respect of the early termination 
of said Conversion. 
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ARTICLE X 
 

Effectiveness; Termination 
 
 

Section 10.01. Conditions Precedent to Effectiveness.    The Loan Agreement and 
the Guarantee Agreement shall not become effective until evidence satisfactory to ADB shall have 
been furnished to ADB that: 

 
(a) the execution and delivery of the Loan Agreement on behalf of the Borrower have 

been duly authorized or ratified by all necessary corporate and governmental 
action; 

 
(b) where there is a Guarantee Agreement, the execution and delivery of the 

Guarantee Agreement on behalf of the Guarantor have been duly authorized or 
ratified by all necessary corporate and governmental action; 

 
(c) where there is a Project Agreement, the execution and delivery of the Project 

Agreement on behalf of the Project Executing Agency shall have been duly 
authorized or ratified by all necessary corporate and governmental action; 

 
(d) where the Borrower is not a member, the condition of the Borrower, as represented 

to ADB at the date of the Loan Agreement, has undergone no material adverse 
change between such date and the date agreed upon between the Borrower and 
ADB for the purposes of this Section, provided that ADB shall have requested such 
evidence; 

 
(e) where neither the Borrower nor the Guarantor is a member, the requirements of 

Section 4.06(b) and Section 8.01(b) have been fulfilled; and 
 

(f) all other events specified in the Loan Agreement as additional conditions to its 
effectiveness have occurred. 

 
Section 10.02. Legal Opinions.     As part of the evidence to be furnished pursuant to 

Section 10.01, the Borrower shall furnish, or cause to be furnished, to ADB an opinion or opinions 
satisfactory to ADB of counsel acceptable to ADB showing: 
 

(a) on behalf of the Borrower, that the Loan Agreement has been duly authorized or 
ratified by, and executed and delivered on behalf of, the Borrower and is legally 
binding upon the Borrower in accordance with its terms; 

 
(b) on behalf of the Guarantor where there is a Guarantee Agreement, that the 

Guarantee Agreement has been duly authorized or ratified by, and executed and 
delivered on behalf of, the Guarantor and is legally binding upon the Guarantor in 
accordance with its terms; 

 
(c) on behalf of the Project Executing Agency where there is a Project Agreement, 

that the Project Agreement has been duly authorized or ratified by, and executed 
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and delivered on behalf of, the Project Executing Agency and is legally binding 
upon the Project Executing Agency in accordance with its terms; and 
 

(d) such other matters as shall be specified in the Loan Agreement. 
 

Section 10.03. Effective Date.     (a) Except as ADB and the Borrower shall 
otherwise agree, the Loan Agreement and the Guarantee Agreement shall come into force and 
effect on the date of ADB’s notice to the Borrower and the Guarantor of its acceptance of the 
evidence required by Section 10.01. 

 
(b) If, before the Effective Date, any event shall have occurred which would have 

entitled ADB to suspend the right of the Borrower to make withdrawals from the Loan Account if 
the Loan Agreement had been effective, ADB may postpone the dispatch of the notice referred 
to in paragraph (a) of this Section until such event shall have ceased to exist. 
 

Section 10.04. Termination for Failure to Become Effective.    If the Loan 
Agreement shall not have come into force and effect by the date specified in the Loan Agreement 
for the purposes of this Section, the Loan Agreement and the Guarantee Agreement, and all 
obligations of the parties thereunder shall terminate, unless ADB, after consideration of the 
reasons for the delay, shall establish a later date for the purposes of this Section. ADB shall 
promptly notify the Borrower and the Guarantor of such later date. 
 

Section 10.05. Termination on Full Payment.    If and when the entire principal 
amount of the Loan withdrawn from the Loan Account, the premium on the prepayment of the 
Loan and all interest and other charges which shall have accrued on the Loan shall have been 
paid, the Loan Agreement and the Guarantee Agreement and all obligations of the parties 
thereunder shall forthwith terminate. 
 
 
 

ARTICLE XI 
 

Enforceability; Failure to Exercise Rights; Arbitration 
 
 

Section 11.01. Enforceability.     (a) The rights and obligations of ADB and the 
Borrower under the Loan Agreement, and of ADB and the Guarantor under the Guarantee 
Agreement, shall be valid and enforceable in accordance with their terms and, where either the 
Borrower or the Guarantor is a member, notwithstanding the law of any state or political or 
administrative subdivision thereof to the contrary. 
 

(b) Neither ADB nor the Borrower nor the Guarantor shall be entitled in any proceeding 
under this Article to assert any claim that any provision of the Loan Agreement or the Guarantee 
Agreement is invalid or unenforceable because of any provision of the Agreement Establishing 
the Asian Development Bank or for any other reason. 
 

Section 11.02. Obligations of the Guarantor.    The obligations of the Guarantor 
under the Guarantee Agreement shall not be discharged except by performance and then only to 
the extent of such performance. Such obligations shall not be subject to any prior notice to or 
demand upon or action against the Borrower or to any prior notice to or demand upon the 
Guarantor with regard to any default by the Borrower, and shall not be impaired by any of the 
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following: any extension of time, forbearance or concession given to the Borrower; any assertion 
of, or failure to assert, or delay in asserting, any right, power or remedy against the Borrower or 
in respect of any security for the Loan; any modification of the provisions of the Loan Agreement 
contemplated by the terms thereof; or any failure of the Borrower to comply with any requirement 
of any law, regulation or order of the member in whose territory the Project is to be carried out or 
of any political or administrative subdivision or agency of such member. 
 

Section 11.03. Failure to Exercise Rights.    No delay in exercising, or omission to 
exercise, any right, power or remedy accruing to either party under the Loan Agreement or the 
Guarantee Agreement upon any default shall impair any such right, power or remedy, or be 
construed to be a waiver thereof or an acquiescence in any such default; nor shall the action of 
such party in respect of any default, or any acquiescence in any default, affect or impair any right, 
power or remedy of such party in respect of any other or subsequent default. 
 

Section 11.04. Arbitration.     (a) Any controversy between the parties to the Loan 
Agreement, or the parties to the Guarantee Agreement, and any claim by any such party against 
any other such party arising under the Loan Agreement or the Guarantee Agreement which shall 
not be settled by agreement of the parties shall be submitted to arbitration by an Arbitral Tribunal 
as hereinafter provided. 

 
(b) The parties to such arbitration shall be ADB, on the one side, and the Borrower 

and the Guarantor, on the other side. 
 
 (c) The Arbitral Tribunal shall consist of three arbitrators appointed as follows: one 
arbitrator shall be appointed by ADB; a second arbitrator shall be appointed by the Borrower and 
the Guarantor or, if they shall not agree, by the Guarantor; and the third arbitrator (hereinafter 
sometimes called the Umpire) shall be appointed by agreement of the parties or, if they shall not 
agree, by the President of the International Court of Justice or, failing appointment by him, by the 
Secretary-General of the United Nations. If either side shall fail to appoint an arbitrator, the Umpire 
shall appoint such arbitrator. In case any arbitrator appointed in accordance with this Section shall 
resign, die or become unable to act, a successor arbitrator shall be appointed in the same manner 
as herein prescribed for the appointment of the original arbitrator and such successor shall have 
all the powers and duties of such original arbitrator. 
 

(d) An arbitration proceeding may be instituted under this Section upon notice by the 
party instituting such proceeding to the other party or parties. Such notice shall contain a 
statement setting forth the nature of the controversy or claim to be submitted to arbitration, the 
nature of the relief sought and the name of the arbitrator appointed by the party instituting such 
proceeding. Within 30 days after the giving of such notice, the other party or parties shall notify 
the party instituting the proceeding of the name of the arbitrator appointed by such other party or 
parties. 
 

(e) If within 60 days after the giving of the notice instituting the arbitration proceeding 
the parties shall not have agreed upon an Umpire, any party may request the appointment of an 
Umpire as provided in paragraph (c) of this Section. 
 

(f) The Arbitral Tribunal shall convene at such time and place as shall be fixed by the 
Umpire. Thereafter, the Arbitral Tribunal shall determine where and when it shall sit. 

 
(g) The law to be applied by the Arbitral Tribunal shall be public international law, the 

sources of which shall be taken for these purposes to include: 
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(i) any relevant treaty obligations that are binding reciprocally on the parties; 
 

(ii) the provisions of any international conventions and treaties (whether or not 
binding directly as such on the parties) generally recognized as having 
codified or ripened into binding rules of customary law applicable to states 
and international institutions, as appropriate; 

 
(iii) other forms of international custom, including the practice of states and 

international institutions of such generality, consistency and duration as to 
create legal obligations; and 

 
(iv) applicable general principles of law. 

 
(h) Subject to the provisions of this Section and except as the parties shall otherwise 

agree, the Arbitral Tribunal shall decide all questions relating to its competence and shall 
determine its procedure. All decisions of the Arbitral Tribunal shall be by majority vote. 

 
(i) The Arbitral Tribunal shall afford to all parties a fair hearing and shall render its 

award in writing. Such award may be rendered by default. An award signed by a majority of the 
Arbitral Tribunal shall constitute the award of such Arbitral Tribunal. A signed counterpart of the 
award shall be transmitted to each party. Any such award rendered in accordance with the 
provisions of this Section shall be final and binding upon the parties to the Loan Agreement and 
the Guarantee Agreement. Each party shall abide by and comply with any such award rendered 
by the Arbitral Tribunal in accordance with the provisions of this Section. 

 
(j) The parties shall fix the amount of the remuneration of the arbitrators and such 

other persons as shall be required for the conduct of the arbitration proceedings. If the parties 
shall not agree on such amount before the Arbitral Tribunal shall convene, the Arbitral Tribunal 
shall fix such amount as shall be reasonable under the circumstances. Each party shall defray its 
own expenses in the arbitration proceedings. The costs of the Arbitral Tribunal shall be divided 
between and borne equally by ADB on the one side, and the Borrower and the Guarantor on the 
other side. The Arbitral Tribunal shall determine any question concerning the division of the costs 
of the Arbitral Tribunal or the procedure for payment of such costs. 

 
(k) The provisions for arbitration set forth in this Section shall be in lieu of any other 

procedure for the settlement of controversies between the parties to the Loan Agreement and the 
Guarantee Agreement, and any claim by either party against the other such party arising 
thereunder. 
 

(I) If within 30 days after the counterparts of the award have been delivered to the 
parties the award shall not be complied with, any party may enter judgment upon, or institute a 
proceeding to enforce, the award in any court of competent jurisdiction against any other party, 
and may enforce such judgment by execution or may pursue any other appropriate remedy 
against such other party for the enforcement of the award and the provisions of the Loan 
Agreement or the Guarantee Agreement. Notwithstanding the foregoing, this Section shall not 
authorize any entry of judgment or enforcement of the award against any party that is a member 
except as such procedure may be available otherwise than by reason of the provisions of this 
Section. 

 
(m) Service of any notice or process in connection with any proceeding under this 

Section or (to the extent that such remedy shall be available) in connection with any proceeding 
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to enforce any award rendered pursuant to this Section may be made in the manner provided in 
Section 12.01. The parties to the Loan Agreement and the Guarantee Agreement waive any and 
all other requirements for the service of any such notice or process. 
 
 
 

ARTICLE XlI 
 

Miscellaneous Provisions 
 
 

Section 12.01. Notices and Requests.    Any notice or request required or permitted 
to be given or made under the Loan Agreement or the Guarantee Agreement, and any other 
agreement between any of the parties contemplated by the Loan Agreement or the Guarantee 
Agreement, shall be in writing. Except as otherwise provided in Section 10.03, such notice or 
request shall be deemed to have been duly given or made when it shall be delivered by hand or 
by mail, facsimile or electronic mail to the party to which it is required or permitted to be given or 
made at such party's address specified in the Loan Agreement or the Guarantee Agreement or 
at such other address as such party shall have designated by notice to the party giving such 
notice or making such request. 
 

Section 12.02. Authority to Take Action.    Any action required or permitted to be 
taken, and any documents required or permitted to be executed, under the Loan Agreement or 
the Guarantee Agreement on behalf of the Borrower or the Guarantor may be taken or executed 
by the representative of the Borrower or the Guarantor designated in the Loan Agreement or the 
Guarantee Agreement for the purposes of this Section or any person thereunto authorized in 
writing by such representative. Any modification of the provisions of the Loan Agreement or the 
Guarantee Agreement may be agreed to on behalf of the Borrower or the Guarantor by written 
instrument executed on behalf of the Borrower or the Guarantor by the representative so 
designated or any person authorized in writing by such representative; provided that, in the 
opinion of such representative or other person, such modification is reasonable in the 
circumstances and will not substantially increase the obligations of the Borrower under the Loan 
Agreement or of the Guarantor under the Guarantee Agreement. ADB may accept the execution 
by such representative or other person of any such instrument as conclusive evidence that in the 
opinion of such representative or other person any modification of the provisions of the Loan 
Agreement or the Guarantee Agreement effected by such instrument is reasonable in the 
circumstances and will not substantially increase the obligations of the Borrower or of the 
Guarantor thereunder. 
 

Section 12.03. Evidence of Authority.    The Borrower and the Guarantor shall furnish 
to ADB sufficient evidence of the authority of the person or persons who will, on behalf of the 
Borrower or the Guarantor, take any action or execute any documents required or permitted to be 
taken or executed by the Borrower under the Loan Agreement or by the Guarantor under the 
Guarantee Agreement, and the authenticated specimen signature of each such person. 
 

Section 12.04. Withholding of Payments to Members on Shares.     (a) If the 
member in whose territory the Project is to be carried out ceases to be a member of ADB, any 
amount due to the member for its shares repurchased by ADB shall be withheld so long as the 
member, its central bank or any of its agencies, or political or administrative subdivisions remain 
liable to ADB under the Loan Agreement or the Guarantee Agreement, or under any other loan 
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agreement or guarantee agreement with ADB, and such amount may, at the option of ADB, be 
applied on any such liability as it matures. 

 
(b) In the event of a distribution of the assets of ADB, the member in whose territory 

the Project is to be carried out shall not be entitled to receive its share in such distribution until it 
has settled all of its obligations to ADB including its obligations under the Loan Agreement or the 
Guarantee Agreement, or under any other loan agreement or guarantee agreement with ADB. 
 

Section 12.05. Execution in Counterparts.    The Loan Agreement and the 
Guarantee Agreement may be executed in several counterparts, each of which shall be an original. 
 
 




