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A. Background

1. The Asian Development Bank (ADB) on 13 November — 16 December 2019 fielded a
review mission to the Pakse Urban Environmental Improvement Project (PUEIP).! The ADB
mission flagged a couple of land acquisition and resettlement (LAR) issues in the PUEIP.
One of the LAR issues involved the construction in July-August 2018 of an access road
alongside a drainage canal at Phonsaath Village under PUEIP Contract Package 3 (referred
hereinafter as PUEIP-03)? without an addendum resettlement plan (RP) being prepared and
cleared first.®> At the conclusion of the review mission, ADB informed the executing agency
(EA), through the Department of Housing and Urban Planning, that the Bank would withhold
its approval of a contract variation for PUEIP-03 (to cover the cost of additional works
incurred in the construction of the access road) until after the PMIU submits to ADB an
acceptable due diligence review (DDR) report on how LAR was carried out in the
construction of the 4 m wide and 200 m long asphalt access road. The access road was built
in July-August 2018 alongside a 200 m long drainage canal that PUEIP constructed earlier
in 2017 at Phonsaath Village. The construction of the drainage canal was included in the
agreed PUEIP land acquisition and compensation plan (LACP), but not the access road.

2.  Subsequent to the conduct of the detailed measurement survey (DMS) of affected
assets and census of affected households (AHs) for all PUEIP contract packages and the
updating of the LACP in the first half of 2016, two AHs in the latter part of 2016 sold their
landholdings (a vacant lot and a rainfed rice land, respectively) to Mr. Bounthanh (see Table
1 and Annex 1 for detailed information on the losses of the AHs). The 2 AHs were headed
by Messrs. Vongkham (DMS code 005-BKd) and Latsamy (DMS code 006-BKd). The
affected landholding of Mr. Latsamy was 27 m?, while Mr. Vongkham’s was 75 m2. Thus,
when the District Resettlement Committee (DRC) in December 2016 visited each of the AHs
to discuss and agree on their compensation and other entitlements for lost assets per the
project policy, the DRC met and negotiated with the new landowner, affected person (AP)
Bounthanh. AP Bounthanh on 6 December 2016 agreed to be paid 10,800,000 LAK for the
27 m? affected land acquired from Mr. Latsamy, while agreeing to execute a voluntary deed
of donation for the 75 m? affected land acquired from Mr. Vongkham. (See Appendix 1 for
the signed DMS form and Appendix 2 for the compensation receipt for the 27 m? land, and
Appendix 3 for the voluntary donation executed by AP Bounthanh for the 75 m? land). A
new drainage canal would be constructed on the landholding of AP Bounthanh to connect 2
existing drainage canals in Phonsaath Village. (See Figure 1 and Figure 2).

1 Approved on 28 June 2012 under Grant 0297/Loan 2876-LAO, the PUEIP’s major components are the (a) City-
wide Urban Environmental Improvements (CUEI), (b) Community Environmental Improvements (CEIl), and (c)
institutional capacity building. The CUEI involves drainage improvement in 7 catchment areas covering 6
villages, riverbanks slope protection in 5 villages traversed by the Xedon River and the upgrading of an existing
landfill at Yom (Sivilai) Village. The CEIl covers community-driven initiatives aimed at improving solid waste
collection in 59 villages. The loan became effective on 18 September 2012 and will close on 31 December
2021. The Ministry of Public Works and Transport (MPWT) is the executing agency (EA), while the Pakse
Department of Public Works and Transport (DPWT) and the Pakse Urban Development and Administration
Authority (UDAA) are the implementing agencies (IAs). A Project Management and Implementation Unit
(PMIU) has been set-up to spearhead project implementation, assisted by the Project Management and
Implementation Support (PMIS) consultants.

2 Contract package PUEIP-03 covers Houay Ban Kea Catchment Area, Hoay Wat Chin Catchment Area, and
Hong Phaktop Catchment Area. These catchment areas are not contiguous.

3 This issue skipped the attention of the 4-18 December 2018 ADB review mission. Likewise, the PMIU failed to
discuss the issue with the international resettlement specialist during the preparation in January 2019 of the
July-December 2018 social monitoring report.



Figure 1: Layout of the Access Road
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Figure 2: Relative Locations of Landmarks
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Table 1: Compensation Agreed with AHs and Affected Institutions

Agreed
Compensation Total Amount
Catg?gent Village Name of AH Head C?c':/lise A,ifses(gtes d for Fixed A”(()l\jv Aa}rg)c es Received
Assets (LAK)
(LAK)
Houay Ban Kea | Kea Mr. Nouphai Phongsaly & | 001-BKd | Land 9,200,000 0 9,200,000
Mrs. Thai
EDL 002-BKd | Electric post | 6,494,000 0 6,494,000
Mr. Choy & Mrs. Phiou 003-BKd | Land 9,200,000 0 9,200,000
Mrs. Sisouphan 004-BKd | Trees 200,000 0 200,000
m:_SLZ&ggnﬁ;m 8322&3 Land® 10,800,000 0 10,800,000
Mr. Vath 007-BKd | Land 2,400,000 0 2,400,000
Mrs. Sim 008-BKd | Land 60,800,000 0 60,800,000
Mr. Somphone | 009-BKd | Structures 10,000,000 5,418,000 15,418,000
Nachampasack & Mrs. and business
Kouk
Sub-total 1 | 109,094,000 5,418,000 114,512,000
Phonsaath Mr. Kham Moounphackdy | 001-PO Structures 6,018,000 0 6,018,000
& Mrs. Bai
Mr. Sengphet & Mrs. Keo | 002-PO Land and | 8,548,000 0 8,548,000
Somphok structures
EDL 003-PO Electric posts | 9,618,000 0 9,618,000
Sub-total 2 | 24,184,000 0 24,184,000

3. Pakse District officials and the PMIU on 27 June 2017 paid the compensation of AHs
from villages covered by PUEIP-03 (i.e., upgrading of drainage system and access roads),
namely, Kea, Phonsaath, Thahai, and Thahineneau. Paid were 8 AHs and the Electricite du
Laos (EDL) in Kea Village, and 2 AHs and the EDL in Phonsaath Village.

4.  Other than AP Bounthanh, couple Mr. Sengphet and Mrs. Keo Somphok of Phonsaath
Village, who lost a portion of their front yard and a wooden fence in the construction of the
200 m long drainage canal, were among those who received their compensation in June

2017.
Table 2: Compensation Paid to AHs and Affected Institutions, June 2017
Agreed
Compensation Total Amount
Catchment Village Name of AH Head DMS Affected foFr) Fixed Allowances Received
Area Code Assets A (LAK)
ssets (LAK)
(LAK)
Houay Ban Kea | Kea Mr. Nouphai Phongsaly & | 001-BKd | Land 9,200,0002 0 9,200,000
Mrs. Thai
EDL 002-BKd | Electric post | 6,494,000 0 6,494,000
Mr. Choy & Mrs. Phiou 003-BKd | Land 9,200,0002 0 9,200,000
Mrs. Sisouphan 004-BKd | Trees 200,000 0 200,000
m:i\;g;gn‘:z;m 8822&3 Land 10,800,000 0 10,800,000
Mr. Vath 007-BKd | Land 2,400,000 0 2,400,000
Mrs. Sim 008-BKd | Land 60,800,000 0 60,800,000
Mr. Somphone | 009-BKd | Structures 10,000,000 5,418,000 15,418,000
Nachampasack & Mrs. and noodle
Kouk business
Phonsaath Mr. Kham Moounphackdy | 001-PO Structures 6,018,000 0 6,018,000
& Mrs. Bai
Mr. Sengphet & Mrs. Keo | 002-PO Land and | 8,548,000 0 8,548,000
Somphok structures
EDL 003-PO Electric posts | 9,618,000 0 9,618,000




B. Methodology

5.  This document is an improvement of the DDR report earlier prepared by the PMIU
resettlement staff member and the PMIS national resettlement specialist. This report and its
earlier version were based on a review of the results of the 2018 DMS of assets affected by
the construction of the 200 m access road; records of consultations that PMIU personnel,
including its resettlement and social development staff members, held with residents and
AHs at Phonsaath in May 2018; layout of the access road; records of payment of
compensation for assets affected by the new access road; compensation completion report
that PMIU prepared in December 2017 for PUEIP-03; and records of the 2016 DMS of
affected assets in PUEIP-03. Likewise, the international and national resettlement specialists
of the PMIS, accompanied by the PMIU’s resettlement staff member, on 30 January 2020
visited the location of the new access road. The PMIU resettlement staff member was part of
the team that prepared this revised DDR report.

C. Activities carried out prior to construction of access road

6. The PMIU's resettlement and social development staff members and the Pakse District
Resettlement Committee (DRC) in May 2018 carried out the DMS of assets that would have
to be acquired in the planned construction of the 4 m wide and 200 m long asphalt access
road alongside a 200 m drainage canal at Phonsaath Village that the project constructed in
2017. Assets to be acquired in the construction of the 200 m long access road were a 99 m?
construction land, including 70 m? of plot belonging to Mrs. Keo Somphok and 29 m? of plot
belonging to Mrs. Souay; 288 m? of rainfed rice land belonging to Mr. Bounthanh; a 23 m
long concrete fence belonging to Mrs. Noukeo Ekvisachak; a 29 m long wooden fence
belonging to Mrs. Souay; 1 mango tree of Mrs. Souay; and, 5 coconut trees of Mrs. Keo
Somphok.

Table 3: DMS Results

Name of AP DMS Code Affected Assets
Mr. Bounthanh 005/6-BKd 288 m2 rice land
Mrs. Keo Somphok 002-PO 70 m2 residential land + 1 mango tree
Mrs. Souay new AP 29 m2 residential land + 29 m wooden fence + 5 coconut trees
Mrs. Noukeo Ekvisachak |new AP 23 m concrete fence

7. In the afternoon of 15 May 2018 at the Phonsaath Village office, the PMIU, including
its resettlement and social development staff members, and the DRC met with
representatives of the AHs and explained to them the need for the access road, the results
of the DMS, and the requirements of the project resettlement policy. (See Appendix 4 for
pictures indicating the locations of the affected assets). Project officials requested the
support of the AHs and to allow the construction of the access road to proceed ahead of the
availability of funds for paying their compensation. The AHs unanimously agreed to have the
access road constructed at their location ahead of payment of their compensation. With the
exception of Mr. Bounthanh who executed a deed of voluntary donation for his affected 288
m? rainfed rice land, the other AHs requested to be paid compensation for their losses. (See
Appendix 5 for the minutes of the public meeting held on 15 May 2018). Project authorities
explained that the unit rates to be used in computing the replacement cost of affected assets
were based on the 13 July 2017 decision of the provincial government. (See Appendix 6 for
the provincial government’s decision on unit rates to be used in PUEIP). At the conclusion of
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the public meeting, representatives of AHs that requested compensation for their affected
assets signed the DMS form that also indicated the replacement cost of their affected
assets. (See Appendix 7 for a copy of the signed DMS of the APS). In lieu of compensation,
Mr. Bounthanh signed a voluntary donation form for his affected rainfed rice land. (See
Appendix 8 for the signed deed of voluntary donation). Representatives of the village
government, the Lao Front for National Construction, and the Lao Women’s Union were
around as witnesses during the signing of the voluntary donation form.

8. This report notes that the requirements of the March 2012 project resettlement
framework (RF) for voluntary donation was not followed to the letter. For one the RF says
that only marginally affected “residential” (construction) land could be donated. For another,
the donated rainfed rice land of Mr. Bounthanh was equivalent to 12.6% of his 2,290 m2
rainfed paddy. The RF sets a 5% cap for voluntary donation.

9. Notwithstanding the aforementioned, this report would like to argue that the voluntary
donation made by Mr. Bounthanh was NOT entirely a contravention of the ADB Safeguard
Policy Statement (SPS). With regard to involuntary resettlement, the PMIU believes that the
objectives of the SPS boil down to ensuring that an affected person (AP) or AH will not be
worse off on account of a project that ADB supports. Prior to the construction of the access
road, the rainfed rice land of Mr. Bounthanh was hardly a source of income and was
inaccessible from the road. In fact, Mr. Bounthanh was eager to donate his 288 m? rainfed
because he expected to greatly benefit from the transaction, i.e., him donating his loss in
exchange for an asphalt road that would make his property accessible. He now has the
option of converting his property into a construction land. Thus, despite the fact that the loss
of the AP was mathematically beyond the 5% cap for donation, he and project authorities do
not anticipate him to be worse off; in fact, it is anticipated that he will make a huge profit out
of the transaction. On this point, the SPS objective in ensuring that nobody is worse off
because of LAR is assured.

10. Moreover, the “transaction” between the PMIU and Mr. Bounthanh is a gray area that
could not exactly fit the definition of voluntary land donation. The ADB has a sourcebook on
LAR implementation best practices that include the concepts of voluntary resettlement and
negotiated land acquisition.* One way or the other, the two concepts depict what transpired
in the transaction between the PMIU and Mr. Bounthanh. In voluntary resettlement, the
paramount principle involved is that the AP makes an informed consent to the transaction; it
means that Mr. Bounthangh was fully aware about the access road and its implications and
consequences but still agreed on his own free will to participate in the transaction. However,
the planned location of the 200 m long access road was fixed; thus, the requirement of
voluntary resettlement on this aspect could not be fully satisfied.

11. On the other hand, negotiated land acquisition can be likened to a situation where
there is a willing buyer (the PMIU) and a willing seller (Mr. Bounthanh). The PMIU wanted to
“buy” 288 m of the rainfed rice land of Mr. Bounthanh. It proposed to construct
an access road that would enormously benefit Mr. Bounthanh. For his part, Mr. Bounthanh

4 ADB in 2012 came up with a sourcebook, an internal document, to help its personnel, including borrowers and
practitioners, meet the requirements of the SPS when carrying out LAR. Subject to certain requirements, the
SPS is not triggered (i.e., does not apply) if an AH or AP opts for voluntary resettlement or negotiated land
acquisition.



wanted unhampered access to his property and was more than willing to bequeath 288 m of
it to the PMIU in exchange for the access road. The government did not have to exercise its
power of eminent domain because the transaction was successful; thus, the SPS was not
triggered during the transaction.

D. Construction of the access road

12. Construction of the new access road commenced in July 2018 and was completed the
following month. Construction of the access road went smoothly without any complaint from
the AHs and other stakeholders.

E. Payment of compensation to the AHs

13. The PMIU on 13 November 2019 belatedly paid the compensation of the 3 AHs that
lost assets in the construction of the access road at Phonsaath Village. (See Appendix 9 for
the compensation receipts).

Table 4: AHs Paid for Lost Assets

Name of AP DMS Code Amount in Compensation (LAK)
Mr. Bounthanh 005/6-BKd Voluntary donation
Mrs. Keo Somphok 002-PO 28,650,000
Mrs. Souay new AP 14,115,000
Mrs. Noukeo Ekvisachak |new AP 7,000,000

F. Conclusion and Recommendations

14. In compliance with the 13 November — 16 December 2019 ADB review mission aide
memoire, this report has reconstructed the events leading to the construction of the 200 m
long access road at Phonsaath Village in addition to the payment of compensation of the
AHs thereat. There is no outstanding LAR issue relative to the construction of the 200 m
long access road at Phonsaath,

15. LARis practically completed in the PUEIP. However, there is one important lesson that
the DDR has brought to the fore which could come in handy for similar projects in the future,
This lesson concerns the need to continuously involve the resettlement specialists of the
project implementation consultants (PIC) before the executing agency (EA) or implementing
agency (IA) plan and act on anything that has bearing on LAR. In the PUEIP, this is
especially true since the IAs and the PMIU are not adequately familiar with the social
safeguard policy and procedures of ADB. The PMIS international resettlement specialist in
November 2016 conducted an orientation seminar for personnel of the PMIU. Also, in
anticipation that the updated LACP might be approved and implemented in between the
mobilization of the resettlement consultants, the international resettlement specialist in
November 2016 prepared guidelines that ought to be followed out by the PMIU when
implementing the LCAP. Obviously, the seminar and the guidelines were insufficient.

16. The continuous involvement of the PIC resettlement specialists could be done
remotely and/or onsite. However, this is not possible under the present set-up of the PUEIP.
There is a need for a review of the design of all projects that are currently being prepared in
the country. Apparently, the decision on how many man-months or workdays are allotted to
consultants for resettlement work is made without factual or sound basis. The man-months
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or workdays are always tied to the number of deliverables, meaning reports, that must be
produced until the conclusion of LAR. What is sadly overlooked by both ADB personnel and
the EA is the interregnum between reports. In the absence of a seasoned international
resettlement specialist, the project should be ok if the national resettlement specialist is
theoretically and operationally adept in resettlement work. This is a rarity in the country.



Appendix 1 DMS of 27 m2 Affected Construction Land of AP Bounthanh
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Appendix 2: Receipt of Compensation for the 25 m2 Construction Land
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Appendix 3: Deed of Voluntary Donation for 75 m2 Land of AP Bounthanh
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Appendix 4: Pictures of Affected Assets
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Appendix 5: Minutes of 15 May 2018 Public Meeting













Translation of the minutes

Lao People’s Democratic Republic
Peace, Independence, Democracy, Unity, Prosperity
----====0000====----
Department of Public Works and Transport
Pakse Urban Environmental Improvement Project

Champasack Province, date 15/5/2018

The Minutes of Meeting

In the afternoon of 15/5/2018 2:00 PM. A meeting was held in in Phonsaath village
office, Pakse district, Champasack province for dissemination the tasks for the road
construction and encouraging people to take part into co-operate partial property to the
project construction, under the co-chairmanship of the sub-committee and village chief
together with village committees, and 6 effected households.

Objectives of the meeting as below:

1. Disseminating the tasks of road improvement close to the drainage system.

2. Infrastructure development is necessary to relocate, remove and disturb people’s
property

3. Encouraging people to contribute partial properties into the project construction

Opinions and proposals of participants as below:

— The village authorities proposed all parties to unite in encouraging people in the
village to cooperate.

— On behalf of the Department of Finance, agrees that each sector has to unify and
cooperate, since the funding for compensation is planned and budget is not enough
pay. Therefore, calling people to get involved in improving the city cleanly nicely.

— On behalf of Department of Public Works and Transport has explained the necessity
of access road that needs to be expanded and it will disturbs people’s property,
however, it will be more convenient and effective for the people to commute.

— Household of Mr. Bunthan Boumchaleun contributes his land to have access road
without requesting for the compensation

— Household of Ms. Keo requests the project to compensate for impacted lands and
fruit trees, which the compensation amount shall be adequate to the amount of
electricity installation. Due to Ms. Keo is a single head household (widow), therefore
she requested for special support from the project.

— Household of Mrs. Noukeo requests for compensation to return to two families that
paid for her brick fence construction

19



Household of Mr. Choummaly requests for impacted land compensation in
accordance to the state regulations

Household of Mrs. Souay proposed if other households receive compensations, so
does her household

The meeting agreed to:

The committee praised the households that contribute their partial properties and
agreed to relocate from the construction sites

Village authorities takes part in encouraging people in their own village to cooperate
with the project

The resettlement and compensation for impacted households and all sectors are
presented to the next level to consider and will be informed to people again.

The meeting proceeded until 4:00 PM of 15/5/2018.

Minutes Taker

Soulikone
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Appendix 6: Provincial Government’s Decision on Unit Rates
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Appendix 7: Signed DMS Forms
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Mrs. Souay
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Mrs. Noukeo Ekvisachak
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Appendix 8: Signed Voluntary Donation of Mr. Bounthanh
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Appendix 9: Receipts of Compensation of 3 APs
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