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EXECUTIVE SUMMARY 

Since 2006, ADB has provided Technical Assistance (TA) to support the Government of Samoa 
to find ways for promoting the economic use of customary land.  The impact of the TA will be 
improved access to credit for business investment. This will be measured by credit to the private 
sector increasing from 43% of gross domestic product in 2012 to 50% in 2019 based on annual 
figures of the Central Bank of Samoa. The outcome will be the use of customary land leases as 
collateral. The achievement will be reflected in commercial banks accepting customary land 
leases as collateral.  These outcomes will be better gauged after the Bill is passed into law, new 
regulations are approved and the new legislative framework is implemented. 
 
The TA has been delivered in phases with Phases I and II completed.  Phase I involved public 
consultations, drafting legislative reforms and the development of Program Implementation Plan 

with six major components to guide reforms.  Phase II supported national coordination of 

customary land stakeholders, capacity building for administrative reforms and community 

advocacy.  ADB provided technical assistance to assist the government in (i) establishing the 
Customary Land Advisory Commission (CLAC) through the CLAC Act, 2013; (ii) setting up the 

Customary Land Leasing Section; and (iii) amending the Alienation of Customary Land Act, 1965 

to allow the mortgage of customary land leases.   

 
Phase III commenced May 2014 and closed with one extension on 31 December 2017.  In line 

with its objectives:  (1) A Legal Working Group was established and has met many times during 

the course of Phase III to review and consider policy and legislative reform issues and proposals.  

(2) Eight issues papers, policy papers, a national consultation strategy, national consultations, 
and a consultation report were undertaken and culminated in, legislative drafting instructions, draft 

bills and regulations for establishing a leasing framework. 
 
A complaint to the OSPF from four matai became a significant part of the landscape of Phase III.  
Work of existing Project TA was put on hold for over 6 months while the complaint was being 
looked into.  OSPF’s assessment declared the complaint eligible for problem solving and 
concluded that the issues could be resolved with good consultation.  As recommended by OSPF’s 
assessment a Communications and Consultation Specialist was engaged to design a national 
Communications and Consultation Strategy for supporting the development of reform proposals 
and to see the Consultation Strategy through to implementation. Public media releases and letter 
campaign by the complainants with a view to escalating their complaint to the Compliance Review 
Panel drew the time and attention of Project team. 
 
The Alienation of Customary Land Amendment Bill 2017 along with explanatory memorandum 
was submitted by the CEO MNRE to Cabinet prior to project closure.  Regulations have been 
completed and can be submitted by CEO MNRE to Cabinet once the Bill passes into law.  
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A. INTRODUCTION 

1. TA 8481 Promoting Economic Use of Customary Land arose from recommendations of an 
exploratory study in 2006 to improve the micro- and small enterprise sector’s access to credit, 
including through streamlining leasehold on customary land conducted under the auspices 
of Component 4 of the Small Business Development Project.  Government approved a 
Project Implementation Plan outlining six priority areas for customary land reforms and has 
been supported by ADB to implement these. 

 
2. The ADB approved funding for 3 phases of TA over 11 years to support an improved 

customary land leasing framework.  The Ministry of Finance was the Executing Agency while 
the Ministry of Natural Resources and Environment was the Implementing Agency. 

 
3. This report presents the activities and achievements of TA8481 Phase III which commenced 

in May 2014 and closed on 31 December 2017.  
 

B. CONTEXT 

4. Customary land represents 81% of land in Samoa.  Protections over customary land 
ownership are enshrined in Article 102 of the Constitution of the Independent State of Samoa 

and although the legal ability to lease customary land existed with the passing of ACLA 1965, 

hundreds of customary land leases have been entered into over the last 50 years, with no 

single instance of ownership of customary land being lost or alienated to date.  Sensitivity 
over leasing and now mortgaging of customary land remains however.   

 

5. Recognition that customary land is and will continue to be a sensitive issue has significantly 

shaped the design and priorities of this TA.  This is evidenced by the emphasis placed on 
work that supports appropriate policy and legislative instruments that assure customary land 

owners that they can benefit economically from leasing their un-used customary land without 

ownership of their land being threatened.  Additionally, ongoing public consultation, 

information, education and communications as has been built into the role of the Customary 
Land Advisory Commission established under the Customary Land Advisory Commission Act 

2013, has been a prominent feature. 

 

6. This TA focused on issues associated with leasing and mortgaging the leasehold interest in 
customary land.  In the public domain however, discourse related to customary land quickly 

spills into broader issues related to customary land such as Government’s taking of lands for 
public purposes as covered under the Taking of Lands Act, which are issues unrelated to this 

project.  Other more broad ranging issues associated with Samoa culture and protocols 

regarding authority over customary land and how that is exercised and  events or legislative 
instruments that impact customary land such as those that occurred pre Samoa’s 
independence or the Taking of Lands Act 1964, are outside the scope of this TA.  

 
 

C. OVERVIEW OF THE TA 

7. The ADB support to Samoa through technical assistance (TA) was delivered in three phases: 
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• `Phase I: public consultations, drafting of legislative changes and development of a 
program, with six major components, to guide further reforms.  

• Phase II: national coordination of customary land stakeholders, capacity building for 
administrative reforms and community advocacy.  ADB provided technical assistance 
to assist the government in (i) establishing the Customary Land Advisory Commission 
(CLAC) through the CLAC Act, 2013; (ii) setting up the Customary Land Leasing 
Section; and (iii) amending the Alienation of Customary Land Act, 1965 to allow the 
mortgage of customary land leases.  Government provided resources to house and staff 
a Secretariat to support the work of CLAC.  The Customary Land Leasing Section, which 
is housed within the Ministry of Natural Resources and Environment.  

• Phase III: TA8481 to establish a leasing framework. 
 

D. PURPOSE OF TA8481 PHASE III 

8. Phase III commenced in May 2014 and closed in December 2017 after 1 extension.  The 
intended impact of the TA was improved access to credit for business investment measured 
by credit to the private sector increasing from 43% of gross domestic product in 2012 to 
50% in 2019 based on annual figures of the Central Bank of Samoa. The intended outcome 
is the use of customary land leases as collateral. The achievement will be reflected in 
commercial banks accepting customary land leases as collateral. 

 
9. Section 4 (2) of the ACL Act allows the mortgage of customary land leases. However, 

despite their willingness to move into this area, commercial banks are yet to take advantage 
of this because of different legal interpretations of Article 102 of the Constitution of Samoa, 
and Section 4 of the Alienation of Customary Land Act, 1965.  To discuss and resolve these 
differences, Phase III TA was expected to deliver two outputs.   

 
Output 1: A functional legal working group established. Given that the legal 
framework was in place to allow the mortgage of customary land leases, CLAC was to 
establish a legal working group (LWG) to work closely with the Banking Association of 
Samoa to discuss further actions required to enable commercial banks to take 
advantage of this legal framework and accept customary land leases as collateral.  
 
Output 2: Leasing framework established. The TA was to assist CLAC to establish 
a leasing framework for the use of customary leasehold as collateral.  In establishing 
the leasing framework, the TA was to ensure that the framework addresses four issues: 
(i) the process for the registration of a security interest, (ii) perfection of the security 
interest, (iii) the publicizing of security interests in leases, and (iv) the process for 
repossessing and reselling the lease in the event of default. 
 
 

E. PROJECT COORDINATION  

10. The project was managed through the Customary Land Advisory Commission (CLAC) with 
support from the Ministry of Natural Resources & Environment (MNRE) as the Implementing 
Agency and the Ministry of Finance (MOF) as the Executing Agency.  The Project Leader 
coordinated activities of the project team, including meetings and activities of the Legal 
Working Group (LWG), and consulted with the CLAC, MNRE and MOF as well as all 
principal stakeholders on all matters pertaining to the Technical Assistance.  
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11. All issues papers and reform proposals were circulated for comment following endorsement 
by the CLAC and the LWG to the government, and Cabinet approved public consultations, 
Fundamental Policy Precepts and the submission of legislative reforms to Parliament. 

 

F. RECRUITMENT  

12. TA team members and respective periods of engagement included: 

Member  Designation  Mobilization  
Papalii Malietau Malietoa Project Leader 24 December 2015 
Leitumai Malaulau Communications specialist 3 February 2016 
Leitumai Malaulau  Project Leader/Consultation 

specialist 
22 November 2016 

Graham Bruce Powell  International Legal Specialist  11th May 2014 
Mareva Betham-Annandale  National Legal Adviser  13th May 2014 
Isikeli Tuituku Banking specialist 15 February and 22 August 

2017 
 

13. Project Leader for Phase III changed twice after the original project leader took up a 

diplomatic post for the Government of Samoa.  The second project leader completed his 

initial contract term after which, Terms of Reference for the Project Leader and Consultation 

Specialist roles were merged and the third Project Leader/Consultation specialist appointed 
to take the project through to completion. 

 

14. The work and achievements of each of the Project’s TA are summarized here.  More detail 
on this work and associated issues can be found in the individual reports of respective TA. 

ToR Activities and Tasks of Project Team Members 

15. The  ToR which of the Project Leader/Consultation Specialist specifies the following 

activities and tasks: 
i. Manage and coordinate delivery of the technical assistance.  
ii. The Project Leader will monitor, update, and report on implementation of the TA 

focusing on achievement of outputs and outcomes, measured in terms of indicators 
and targets set out by the IA. 

iii. Facilitate Stakeholder Consultations: Facilitate forward looking stakeholder 
consultations through appropriate channels while ensuring capacity improvement 
and participation of CLAC and its Secretariat. 

iv. Analyze Feedback and Recommend necessary changes to intended reforms. 
v. Ensure compliance with ADB’s Public Communications and Safeguard Policies. 
vi. Assist CLAC in Preparing to Deliver the Strategy: Including but not limited to: (a) 

establishing mechanisms for continued interaction with the various stakeholders; 
and (b) supervising the design, production and pre-testing of consultation materials. 

vii. Strengthen capacity of CLAC: Including (a) support capacity development among 
staff of CLAC as appropriate, and will actively ensure that short-term consultants 
also pay attention to strengthening the technical capacity of CLAC and (b) assist 
CLAC in developing its work plan and securing appropriate TA counterpart 
resources. 

viii. Implement an M&E Framework for Consultations:  The specialist will implement a 
monitoring and evaluation framework and tools. 
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16. The Terms of Reference for the International Legal Specialist specify the following activities 
and tasks: 

i. Review all existing legislation governing the potential creation of security interests 
in land leases in Samoa.  

ii. Suggest any changes necessary to establish an effective system of using land 
leases as collateral.  

iii. Support discussions between the legal working group and the Bankers Association 
of Samoa on options for how customary land can be used as collateral by 
commercial banks.  

iv. Support the work of CLAC and the legal working group in advising the Cabinet on 
the proposed way forward.  

v. If required, prepare drafting instructions for any new laws (and amendments to 
existing laws if required) in accordance with the requirements of the Legislative 
Drafting Handbook.  

vi. Undertake or oversee the drafting of any necessary changes to legislation.  
 

 
17. The Terms of Reference for the National Legal Adviser specify the following activities and 

tasks:  
i. Work with the International Legal Specialist to develop a framework for the use of 

land leases as collateral for lending.  
ii. Develop a framework for the use of land leases as collateral for lending;  
iii. Review all existing legislation governing the potential creation of security interests 

in land leases in Samoa;  
iv. Suggest any changes necessary to establish an effective system of using land 

leases as collateral;  
v. Support discussions between the Legal Working Group and the Bankers Association 

of Samoa on options for how customary land can be used as collateral by 
commercial banks.  

vi. Support the work of the CLAC and the LWG in advising Cabinet on the proposed 
way forward;  

vii. Assist the Project Leader & Project Leader in managing consultations and 
management of meetings with all of the stakeholders where legal and technical 
issues may come up;  

viii. Assist with any other task. 

 

18. Terms of Reference for the Banking Specialist for which recruitment is underway specifies 

the following activities and tasks: 

i. Review all relevant project reports and all laws and proposed laws relevant to 

banking, land tenure and securities, and become familiar with the processes for 
leasing customary land, and for mortgaging such leases under the proposed 

reforms. 

ii. Suggest any changes necessary to establish an effective system of using land 

leases as collateral that is likely to be acceptable to commercial lenders, without 

undermining any existing rights of the customary landowners. 
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iii. Support discussions between the legal working group and the Bankers Association 

of Samoa on options for how customary land can be used as collateral by 

commercial banks, and in relation to any related reforms to laws and procedures 
associated with securities and debt recovery by commercial lenders. 

iv. Liaise with representatives of the commercial banks and other lenders (including 

government agencies such as the Development Bank of Samoa, the National 

Provident Fund, the Samoa Housing Corporation and the Samoa Life Assurance 
Corporation) to identify current problems arising from the lending of monies and the 

recovery of debts by such institutions, with a particular focus on the opportunities to 

utilize customary land leases as securities for the monies that they lend. 

v. Support the work of CLAC and the legal working group in advising the Cabinet on 
the proposed way forward. 

vi. Assist in scoping changes to legislation and loan documentation. 

vii. Assist the program manager in preparing the TA reports. 

viii. Assist with any other task relevant to the intended reforms for the use of customary 
land lease interests as collateral. 

 
 

G. WORK COMPLETED 

Work plan as per Inception Report May 2014 

19. The original work plan for Phase III commencing in May 2014 detailed much of the work on 

legislative reforms.  More detailed information on issues related to the completion of that 

work, is detailed in the final reports of the international and national legal TA Graham Powell 

and the National Legal Advisor TA Mareva Betham.  For completeness however, the work 
plan and work delivered against it is replicated below. 

Activities and tasks Responsibility Timing and duration 

(i) Review of relevant laws  

 

GP, MBA May – July 2014 

(ii) Review of policies, procedures reports, legal 

opinions and proposed reforms 

 

HP, GP and MBA May – August 2014 

(iii) Support for the CLAC: 

• Statement of project policy precepts  
• Preparation of Issues Papers for 

confirmation 
• Preparation of consultation materials 
• Preparation of CLAC and TA reports to 

Cabinet 

HP, GP and MBA Entire TA duration 

(iv) Establishment of the LWG: 

• Identification of members 
• Preparation of ToR for LWG 
• Endorsement of ToR 
• Initial meeting(s) 

HP, GP and MBA May – June 2014 
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(v) Identification of issues and recommendations for 

legal reforms 

 

HP, GP and MBA June – October 2014 

(vi) Collaboration with SLRC on review of Property 

Law Act 1952 

 

GP and MBA July 2014 – May 2015 

(vii) Consultations with the LWG and the Bankers 

Association of Samoa 

 

HP, GP and MBA Commencing October 2014 – 

December 2016 

(viii) Broader community and stakeholder 

consultations 

 

HP and MBA Commencing October 2014 – 

December 2016 

(ix) Development and finalisation of government 

endorsed policies: 

• Rights of customary landowners 
• Protection of interests of lenders and 

developers 
• Other aspects of the leasing framework 

 

HP, GP and MBA May – July 2015 

(x) Scoping legislative reforms and preparation of 

Drafting Instructions and other necessary 

documentation 

 

GP and MBA Commencing July 2015 

(xi) Drafting of legislative reforms GP and MBA September 2015 – May 2016 

 

20. On the basis of the above, the following legal and legislative drafting work has been 
undertaken: (Powell, 2017) 

 

(i) May 2014 - Establishment of the Legal Working Group and preparation of the Terms of 
Reference for the LWG. (Attachment 1 of Graham Powell final report) 

 

(ii) June 2014 – Fundamental Project Precepts were prepared for consideration and approval 

by the CLAC to highlight the protections that would be accorded to the rights and interests 
of landowners by the TA. (Attachment 2 of Graham Powell (GP) final report) 
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(iii) July 2014: A Statement of Rights of Landowners was prepared for consideration and 

approval by the CLAC to further diffuse complaints about landowner interests being 
neglected in these reforms. (Attachment 3 of GP final report) 

 

(iv) GP attended seven meetings of the LWG, and additional meetings have been held with 

the national legal specialist in attendance. Issues Papers were prepared to identify key 

issues and to facilitate resolution of fundamental legal matters. These Papers relate to the 

Constitutional Issues (Attachment 4 of GP final report), the Current Leasing Arrangements 
(Attachment 5 of GP final report), Rights of Landowners (Attachment 6 of GP final report), 
and Powers of Mortgagees (Attachment 7 of GP final report). 

 

(v) January 2015 - A Draft Policy for endorsement by the CLAC and approval by Cabinet was 

prepared (Attachment 8 of GP final report). Cabinet has approved this Policy as the 
foundation for the legal and legislative reforms. 

 

(vi) February 2015 – At the request of CLAC and with the support of MNRE’s legal adviser, 
an Issues Paper was prepared to identify issues relevant to negotiating proper rentals for 
leases of customary lands. (Attachment 9 of GP final report) 

 

(vii) April 2016 - A Legal Issues Paper was prepared for consideration by the LWG. This Paper 
identifies the provisions of the 3 main laws (the Property Law Act 1952, the Land Titles 

Registration Act 2008 and the Alienation of Customary Land Act 1965) which need to be 

amended to remove any contradictions and to otherwise provide a solid legal foundation 

for the mortgaging of customary land leases in accordance with the approved policy. 
(Attachment 10 of GP final report)  

 

(viii) April/May 2016 - Drafting Instructions were prepared for the amendments to the Property 

Law Act 1952, the Land Titles Registration Act 2008 and the Alienation of Customary Land 

Act 1965. These were considered and endorsed by the LWG, and have been forwarded 
to the AGO for drafting. (Attachment 11 of GP final report) 

 

(ix) July/August 2016 - Draft Regulations were prepared to make comprehensive provision for 

all issues related to the mortgaging of customary land leases.  These draft Regulations 

are based on the modernised provisions of the Property Law Act 2007 (NZ). They have 

been adapted to Samoa's circumstances, and also to reflect all aspects of the approved 
Policy. For example, no provision is made to permit second or subsequent mortgages, an 

aspect which all stakeholders continue to endorse. The Draft has been considered by the 

LWG and some changes have been made to reflect the views stated at the meeting of the 

LWG held in August. The draft has also been presented to the risk management 
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committee of the Development Bank of Samoa, and some modifications were also made 
to incorporate their views. These amendments are noted at the start of the document.  

 

(x) January 2017 - Assistance was provided to the drafters of the AGO to prepare the draft 
Regulations.  These Regulations will provide the procedure or process for the mortgaging 
of leasehold interests over customary lands.- 

(xi) February and August 2017 - The meeting with the risk management committee of the 
Development Bank of Samoa in August 2016 highlighted the need to provide support to 

that agency in the context of using leases of customary lands as securities. DBS indicated 

that assistance would be specifically useful in assessing and determining a "value" to be 

assigned to such securities. This resulted in the TA re-visiting a proposal made in the early 
phases of the project in 2014 that a banking specialist should be added to the TA's project 

team. Assistance was provided to draft suitable terms of reference for such a specialist. 

And when a banking specialist was recruited in early 2017 an information paper was 

prepared. Inputs were made in relation to the papers prepared by the banking specialist 
and advice was offered in relation to a range of matters, including: (i) placing a 50 year 

limit on the term of leases; (ii) transfer of assets to landowners at the termination of the 

lease; (iii) determining rents to be paid to the landowners; (iv) requirements for landowners 
to consent to developments etc.; and (v) use of mediators in dispute resolution. 

 

Work plan as per Inception Report December 2016 upon mobilizing the current Project 
Leader/Consultation specialist. 

21. The work plan submitted on mobilization of the third and final Project Leader outlines:  

Activity Responsibility Status 

i. Input (legal advice and clarification) on issues being  consulted 
on 
a. Participation in community consultations – attend to 

meetings, provide input into documents, present when 
asked to, respond to questions 

MBA Completed 

ii. Determine implications arising from Community wide 
consultations and draft responses to key issues where 
necessary 

MBA & GBP Completed 

iii. Support AGO to complete the drafting (AGO’s will re-draft the 
proposed regulations) with TA support to review and advise. 

GBP & MBA  

 

Completed 
 

iv. Support the LWG discussions with the Bankers Association on 
options for how customary land can be used as collateral by 
commercial banks and other lenders, and in relation to any 
related reforms to laws and procedures associated with 
securities and debt recovery by lenders. 

Banking 
specialist; GBP; 
MBA 

Complete
d 

v. Engage reps of commercial banks to identify current problems 
arising from the lending of monies and the recovery of debts 
by such institutions, with a particular focus on the opportunities 
to utilize customary land leases as securities for the monies 
that they lend. 

Banking 
specialist 

Complete
d 
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vi. Support CLAC to undertake broader community and 
stakeholder consultations on proposed reforms: 
a. Review, revise and confirm budget and implementation 

plan  
b. Review and strengthen record keeping systems 
c. Analyse recurring questions/issues and develop 

additional Fact sheets/FAQ tools 

LM 
 

Completed 

vii. Provide Feedback to community and stakeholders on 
responses to key issues from consultations: 
a. Analyse and identify key issues arising from consultations 

and draft responses to those. 
b. Publicise and disseminate to broader community 

Responses to key issues information document.  

LM with input 
from GBP & 
MBP  

Completed 

viii. Report on the outcomes of the Strategy 
a. Support CLAC to draft report to Cabinet on outcomes of 

the C&C Strategy. 
b. Draft report evaluating implementation of the Consultation 

Strategy. 

LM Completed 

ix. Strengthen CLAC’s capacity to fulfill its mission including: 
a. Strategic planning and organizational accountability and 

reporting documents (strategic and annual plans, work plans, 
annual reports, budget forecasts) 

b. Assess organizational capacity of CLAC to deliver its role, 
functions mission, identify priority concerns and interventions 
and develop and implement a plan within budget envelope.  
Where necessary support CLAC to seek additional funds e.g. 
from Government.  

c. Strengthen CLAC’s organizational presence and profile via 
e.g. standalone website and email address, logo and 
stationary, potential speaking engagements and news-worthy 
items and develop publications and information material to 
publicise and inform stakeholders about customary land 
leasing, mortgaging of leasehold interest and the role and 
functions of CLAC 

LM -  
 
 
 

Completed 
except for 
(c) as 
insufficient 
resources 
available to 
complete. 

 

22. On the basis of the above, the following work has been undertaken: 

i) The Government approved consultation strategy was implemented to help guide work to 

develop proposals for legislative reforms.  All villages and Districts in Samoa were covered 
by the consultations.   

ii) A report analysing data and key findings from public consultations has been developed.  

The report is intended for public release in order to feed back to the public the issues that 

came up during consultations and how those have been used by CLAC in the process of 

developing legislative reform proposals.  The FAQ’s contained in the report are organised 
under subject specific headings and capable of being lifted and used separately from the 
report.  A copy of the Consultation Report is attached as Annex 1  

iii) Associated with this final report are separate Final Reports by the International Legal 

Specialist, the National Legal Specialist and the Banking Sector Specialist.  An overview 

of the work of Legal specialists are substantively summarised here.  The Banking sector 
specialist made a number of recommendations that were tested with the Banking sector 

and select private investors.  Examples of recommendations include setting the maximum 
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lease term at 50 years; requiring the ownership of improvements on leased customary 

land to revert to customary land owners.  It was deemed that recommendations such as 
those illustrated are attractive to landowners and need to be explored further. 

iv) Meetings of the LWG were held to discuss legislative reforms.  A significant shift to the 

direction of reforms was made in September 2017 following a presentation to the LWG by 

the Executive Director of the Samoa Law Reform Commission.  The Law Reform 

Executive Director made the case for locating reforms under the Alienation of Customary 
Land Act 1965.  The logic of this was easily accepted by relevant parties and the Bill and 

associated Regulations were accordingly drafted by the National Legal Advisor.  At the 

time the project closed the proposed amendment to the Alienation of Customary Land 

Amendment Bill 2017 had been submitted by the CEO MNRE via the Minister MNRE to 
Cabinet.  A copy of ACL Amendment Bill is Attachment 1 of the National Legal Advisors 

final report.  Associated Regulations have purportedly been completed by the National 
Legal Advisor but not submitted to CLAC at the time of writing.   

v) The Project Leader supervised the work of Government funded consultant engaged to 

develop a strategic plan for CLAC.  The Strategic Plan sets out CLACs direction over the 

next 3 years bearing in mind its sunset clause in ending 2020.  The Plan’s development 
included an assessment of CLACs existing capacity and recommendations on actions for 

strengthening CLACs capacity to deliver its legislative mandate and achieve its strategic 
objectives.  The Project Leader took carriage of the Strategic Plan to sharpen and 
strengthen it after the Government funded consultant’s contract ended.   

vi) Throughout the course of the TA, it was recognized that CLAC is still a relatively new entity 

that would benefit from more systematic and structured capacity support so that it fulfills 
its mission synonymous with objectives of this TA.  Ultimately, the priority and time given 

to the delivery of TA outputs combined with delays in completing liquidation in order to 

receive injection of new funds intended for capacity building, meant that little capacity 
development support was able to be delivered.   

 

H COMPLAINT OF 4 MATAI TO THE OFFICE OF THE SPECIAL PROJECT 
FACILITATOR  

23. A complaint lodged by 4 Matai on 9 September 2014 was declared eligible for problem 
solving in 29 September 2014.  The complainants raised concerns about lack of meaningful 
consultation, individualization, and alienation of customary land that could occur under the 
projects.  Complainants are also concerned that the projects are encouraging use of arable 
land under customary tenure without appropriate mechanisms to ensure benefits flow to 
local families and villages.  

 
24. Dealing with the complaint resulted in the work of Project TA being put on hold for the best 

part of a year from February 2015 through to January 2016 when work resumed following 
the appointment of the then Project Leader and the Consultation and Communications 
Specialist.  
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OSPF review assessment recommendations and implementation 

25. A review and assessment was conducted between 17 November and 1 December 2014. 
(OSPF, March 2015).  The review concluded that meaningful consultation with stakeholders 
should resolve complaint issues.  Specific recommendations relevant to TA8481 and how 
these have been implemented by the Project include: 

 
OSPF Review  Recommendations Implementation of Recs by the Project 

i) Meaningful Consultations: Allocate sufficient 
resources to engage an expert to design and 
implement a consultation/communications 
strategy based on principles that the 
consultation is an opportunity to provide 
information about key issues and their 
implications to foster better understanding and 
to allow those affected by the decision to have 
meaningful and substantive opportunities to 
influence the final decisions. 

a) 50,000 was allocated to engage a consultation 
& communications specialist.  

b) Public consultation meetings were held for 
representatives of all villages and Districts in 
Samoa 

c) Several talk back radio sessions were held 
throughout the public consultation period 
allowing the public to seek information or 
receive responses to their questions or 
concerns. 

d) Several E Te Silafia television programs were 
paid for and aired disseminating information on 
the subject of customary land leasing and 
mortgaging of customary land. 

e) All public meetings were recorded in writing and 
audio visual records were captured of several 
meetings.  

f) A consultation report has been prepared 
analyzing issues raised during public 
consultations and their implications for the 
development of legislative reforms is set out in 
CLAC’s consultation report.   

ii) Legal Framework. Currently, the Government 
is looking at reviewing legislation, policies, and 
procedures to strengthen the leasing 
framework (through legal working groups). 
Discussions and questions raised during the 
review and assessment mission have helped 
identify further areas to consider for giving 
clarity to concerns raised in the complaint. A 
consultation with the Samoa Law Society for 
the draft leasing framework should be 
conducted to receive broader legal community 
views and suggestions for improving the 
framework. This will help develop consensus 
among the legal community and avoid 
conflicting legal advice. 

a) The then Samoa Law Society President was 
also the National Legal Advisor for this project.  
However, membership of the LWG captures a 
significant cross section of lawyers engaged 
with Banks and government organisations with 
an interest in customary land.  

iii) Community. MNRE is assisting landowners 
and investors in the development of customary 
land, including the completing of applications to 
lease customary land. Current practice has 
matai signing off as trustees or custodians on 
behalf of the people. To safeguard community 
interests, MNRE should explore a consultative 
process to ensure participation of the wider 
community in the preparation of leases. This 
should be required before a lease is agreed 
upon, signed, and recorded. Advertising in the 

a) CLAC’s information dissemination to the 
public stipulates the need for consultation 
amongst families.   

b) Legislative reform proposals broaden the 
types of vehicles (beyond Savali) to be 
used when advertising proposed leasing 
arrangements. 

c) Educating the public on their rights as suli 
(heirs) in relation to decisions of matai 
regarding leasing land, is designed to put 
in place a check on the exercise of 
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Savali2, as required by the ACLA, may be 
further reviewed and strengthened to ensure 
approval and endorsement by the customary 
landowners (not only matai as trustees). These 
steps will ensure broader agreement on the 
details of the lease, and transparency regarding 
the flow of rents and benefits to the people. 

authority by matai as disenfranchised suli 
can dispute matters in court during the 
advertisement period. 
 

iv) Customary Lands Advisory Commission 
(CLAC). Establishing and financing the CLAC 
as a secretariat has been delayed, which has 
jeopardized implementation of its objectives 
and recommendations related to the economic 
use of customary land TA. The Government 
needs to fulfill its commitment by ensuring 
funding (staff and budget) for the CLAC. This is 
urgently needed for preparing the legislative 
framework. The CLAC should coordinate its 
consultation plans to ensure that it does not 
duplicate the broader communications and 
consultation strategy that will be developed 
based on this review and assessment report 
(RAR). 

a) No further baseline funding has been awarded 
to CLAC.  

b) Government has however approved funding for 
the engagement of a consultant to develop 
CLAC’s Strategic Plan. The Strategic Plan will 
help to set out CLAC’s value proposition going 
forward and should provide a stronger rationale 
for attracting increased government funding.   

v) Pilots. The project should explore the 
possibility of pilot testing the reforms, 
particularly.  If it can be seen that the public has 
sufficient confidence to use the new legal 
framework to formalize old leases or issue new 
ones.  
 

a) A pilot as described in the recommendations 
was not possible due to the timing for passing 
legislative reforms through Parliament.  

vi) Outcome of the review and assessment 
mission was that meaningful consultations with 
the public on reforms should be organised and 
that a consultation specialist should be 
engaged to develop a consultation and 
communications strategy.  Furthermore it was 
determined that stakeholders including 
complainants would be consulted on 
engagement of the specialist and design of the 
strategy. 
 

a) Complainants participated in interviews and 
decision for the engagement of the specialist 
for the design of the consultation and 
communications strategy. 

b) Consultations were implemented consistent 
with the strategy and representatives from all 
villages and districts of Samoa were invited and 
attended.  

c) CLAC strongly encourages families to consult 
and engage with their matai regarding the 
leasing of customary land and associated 
decisions including the distribution of benefits 
from leased customary land. 

d) The Banking specialist workshopped and 
tested scenarios relating to the mortgaging of 
leasehold interest on customary land.  This 
enabled owners to work through issues and 
concerns premised on scenarios developed.  

 

 

Responses to issues raised by complainants 

26. Issues raised by complainants were many varied and tended to evolve.  Seven main issues 
were raised by complainants: 

Issue 1 -  Alienation and dispossession of customary land ownership 
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Issue 2 -  Lack of consultations 

Issue 3 -  Collaboration between the TA and a financial institution and developer 

Issue 4 -  Rights of landowners in the leasing process and under the lease 

Issue 5 -  Individualization of customary land ownership 

Issue 6 -  Seizure of land when loans are in default 

Issue 7 -  Standing of landowners when a mortgagee takes possession (priority of rental 

payments) 

27. To ensure that the issues raised by complainants were appropriately addressed by the 

project, the international legal consultant conducted an assessment of the work of the 

project that address issues raised by complainants.  This is set out in the table below.  

Please Note:  The proposed legislative amendments to the LTRA referred to below were 
subsequently drafted as proposed amendments to Parliament in the Alienation of 
Customary Land Bill 2017 and/or associated draft Regulations instead. 

 

 

ISSUE RESPONSE 

Issue 1 - Alienation and 
dispossession of customary land 
ownership 
 
"…the individualization, 
financialization and alienation of 
customary land that is occurring 
under the guidance of the Asian 
Development Bank (ADB)’s 
Technical Assistance Promoting 
Economic Use of Customary Land 
project.” - Source: Complaint letter 
29th August 2014 
 
“The cumulative long-term impact 
of these ADB interventions will be 
severely detrimental to our people, 
including land alienation and 
dispossession.” - Source: 
Complaint letter 29th August 2014 
 

Policy precepts developed by the TA and approved by the 
CLAC 
 
"(a) There can be and will be no alienation or disposition of 

ownership of customary land, as specifically required by 
the Constitution; 

(b) All dealings in customary land by way of lease or license 
(and the creation of mortgages over such leases and 
licenses) must be strictly in accordance with procedures 
specified in legislation made in accordance with the proviso 
in Article 102(a) of the Constitution;" 

 
Approved Government Policy Statements 
 
"1. There can be and will be no alienation or disposition of 

ownership of customary land, as specifically required by the 
Constitution. 

2. All dealings in customary land by way of lease or license 
(and the creation of mortgages over such leases and 
licenses) must be strictly in accordance with procedures 
specified in legislation made in accordance with the proviso 
in Article 102(a) of the Constitution." 

 
Legislative reforms 
 
Amendment to section 4 of the Alienation of Customary Land Act 
1965 by the Customary Lands Advisory Commission Act 2013 
 
Provision which precludes the alienation of customary lands which 
are subject to a registered mortgage: 

“(4) Nothing in this Act may be construed or implied: 
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(a) to permit the alienation or disposition of customary 
land in a manner prohibited by Article 102 of 
the Constitution; or 

(b) to permit or deem ownership in any customary land 
to vest in a person otherwise than as 
determined under any law dealing with the title 
to customary land.”. 

 
Amendments Bill scoped by the TA: 
 
Provision of the amending Bill which confirms that no rights to 
dispose of the land which might arise from the Property Law Act 
can apply to customary lands which are leased, and when the lease 
is mortgaged: 
 
Provision in reforms which confirms that the only interest which can 
be dealt with under the law is the leasehold interest, and not the 
underlying title. 

Issue 2 - Lack of consultations 
 
“…which has been carried out 
without meaningful consultations 
across Samoa…” - Source: 
Complaint letter 29th August 2014 
 

Consultation Strategy was designed in consultation with 
stakeholders including complainants.  
 
Implementation of consultations was consistent with the strategy 
and with feedback built in via the consultation report which is 
intended for public release subject to Ministerial approval.  
 
Meetings were held covering all Districts and Villages in Samoa.  
As a standard, villages nominated representatives of matai, 
women, young people and church ministers to attend consultation 
meetings and overwhelmingly appreciated the opportunity for 
discourse and input.  

Issue 3 - Collaboration between 
the TA and a financial institution 
and developer 
 
"Under the TA, the CLAC will work 
closely with the ANZ Bank, an 
unnamed overseas investor and 
the Government to broker a 
mortgage deal in order to establish 
a precedent." - Source: Complaint 
letter 29th August 2014 
 

At no time during the TA has any contact been made with the ANZ 
Bank or any developer or proposed developer of any customary 
land at any place in Samoa. No action of any kind has been taken 
to "broker" any deal or to facilitate any commercial arrangement 
between any party or parties. With the concurrence of the 
Customary Land Advisory Commission (CLAC) the TA has rigidly 
adhered to a process which has been aimed as scoping the nature 
and extent of the legislative and procedural reforms with all relevant 
government agencies, as represented in the Legal Working Group 
(LWG). The consultation process referred to in relation to issue 2 is 
aimed as presenting the outcomes of these deliberations to the 
broader community. 
 

Issue 4 - Rights of landowners in 
the leasing process and under the 
lease 
 
"With the powers vested in the 
Minister already susceptible to 
significant risks, these reforms 
allowing leasehold mortgages - 
without any consultation 
whatsoever with the aiga - are 
exceedingly imprudent." - Source: 
Complaint letter 29th August 2014 
 

Policy precepts developed by the TA and approved by the CLAC 
 
"(c) The rights of customary land owners must be recognised 

and enforced by the reforms so that they enjoy all of the 
rights usually vested in lessors, including:  
(i) the right to approve or disallow the use of the lease 

as security; 
(ii) the power to approve or disallow the assignment of 

the lease, whether as a result of a default by the 
mortgagor or otherwise; and  

(iii) the right to receive lease payments strictly in 
accordance with the terms of the lease; 
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"the complete silence in all 
documents on the issue of 
improvements to land made by the 
lessee, which are likely to be 
financed through a mortgage. Will 
the land-owning group be 
responsible for compensating the 
lessee for these improvements at 
the end of the lease as a condition 
for regaining control of the land? In 
cases in which the Minister enters 
into lease agreements on behalf of 
land-owning groups, communities 
will have no control whatsoever 
over terms of the lease, including 
in relation to such issues." - 
Source: Complaint letter 29th 
August 2014 
 

(d) The interests of lenders as mortgagees for customary land 
leases are to be respected and protected, taking account 
of the underlying rights of the customary landowners as 
beneficial and perpetual owners." 

 
Approved Government Policy Statements 
 
"3. The rights of customary land owners will be recognised and 

enforced by the reforms so that they enjoy all of the rights 
usually vested in commercial lessors, including:  
(a) the right to approve or disallow the use of the lease 

as security; 
(b) the power to approve or disallow the assignment of 

the lease, whether as a result of a default by the 
mortgagor or otherwise; and 

(c) the right to receive lease payments strictly in 
accordance with the terms of the lease, and 
applicable statutory provisions. 

4. The interests of lenders as mortgagees of customary land 
leases are to be respected and protected, taking account 
of the underlying rights of the customary landowners as 
beneficial and perpetual owners. 

5. All leases of customary lands are to continue to be 
executed by the Minister as trustee for and on behalf of the 
beneficial landowners, but in certain cases the landowners 
will have authority to grant rights of access to and use of 
customary lands under licenses granted by them. 

6. Leases of customary lands for agricultural or pastoral 
purposes can be granted to any Samoan regardless of 
whether they are a matai or not. 

7. Customary landowners will be given powers to take action 
to recover rents and other payments due under the lease, 
irrespective of the doctrine of privity of contract. 

8. Customary landowners of leased lands will be authorised 
to exercise a number of rights such as initiating a review of 
rents in accordance with the lease, and enforcing beneficial 
covenants and environmental protection obligations under 
the lease. As the Minister will sign the lease on behalf of 
the landowners, these new rights will be confirmed in the 
legislative amendments. 

9. A range of other legal rights and powers are to be given to 
the customary landowners of leased lands to ensure that 
they enjoy the same rights and privileges ordinarily enjoyed 
by commercial lessors. These include the rights noted in 
paragraph 3. In some cases these rights will be terms of 
the standard lease document, and where necessary they 
will be stated in the legislative amendments… 

11. A power for a mortgagee who has taken possession after a 
default to sell the lease will be provided for, but this will not 
be the only enforcement option. The sale of the lease will 
be subject to the consent of the landowners… 

15. A mortgagee in possession after a loan default will not have 
power to extract minerals on the land or to fell timber on the 
land, and appropriate amendments will be made. 

16. When a mortgagee in possession of leased customary 
lands receives rents and profits, and proceeds of sale of 
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the lease, the first priority for the payment of such monies 
will be given to the payment of rents due to the landowners 
under the lease. 

17. Appropriate mechanisms will be available to permit the 
extension of the term of a lease prior to a sale or takeover 
by the mortgagee in possession so as to provide for the full 
term of the lease to apply but will be subject to the consent 
of the landowners. This will increase the value of the lease 
as a security and make it more saleable." 

 
Legislative reforms 
 
Amendments to the Land Titles Registration Act 2008 (scoped by 
the TA): 
 
Provisions of the amending Bill which confirm that consent of the 
customary owners must be obtained: 

• Section 41 amended – In section 41 of the principal Act, 
after subsection (4), insert: 

“(5) This section does not apply to leases of customary 
lands, unless beneficial owners of customary land provide 
a written consent to a sub-lease in the approved form.” 

• “44A.  Mortgages on leases of customary lands – (1) 
If a lease of customary land is to be mortgaged, the 
mortgage: 

(a) must not be created except with the prior 
written consent of the beneficial owners of the 
customary land; 

(b) must be registered under this Act; and 
(c) does not confer a right under this Act or law if 

the mortgage is not registered under this Act. 
(2)  As an exception to sections 45 and 49, a second 
or subsequent mortgage on a lease on customary land: 

(a)  is prohibited; 
(b)  must not be registered under this Act; and 
(c)  if created or registered, is void…" 

• "44B.  Assignment of leases of customary land 
subject to mortgage – The lessee of a customary land 
that is subject to a mortgage must not assign the lease of 
the customary land except with the except with the prior 
written consent of the beneficial owners of the customary 
land.”. 

 
Provisions of the proposed Schedule 3 to the LTR Act which 
confirm that consent of the customary owners must be obtained: 

• 48.  Mortgagee in possession may enter into sub-
lease - (1) Subject to sub-regulation section (2), a 
mortgagee in possession of mortgaged property may enter 
into a sub-lease of all or any part of the leased property. 
(2) Sub-regulation section (1) is subject to compliance 

with regulations sections 49 to 51. 
(3)  A sub-lease of mortgaged property under this 

regulation section does not have effect unless the 
owners of the customary land have indicated their 
consent to the sub-lease. 
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(4)  For the purposes of sub-regulation section (3), the 
consent of the owners of the customary land to a 
sub-lease can be indicated by the owners at the time 
that the lease was created as their consent to any 
sub-lease, or at any time prior to the execution of the 
sub-lease made in accordance with this section. 

 
• 63.  First report by mortgagee in possession - (1) A 

mortgagee who enters into possession of mortgaged 
property must, not later than 2 months after entering into 
possession of the property, prepare a report about the 
property. 
(2)  The report required by sub-regulation section (1) 

must include the following particulars and details so 
far as the mortgagee is aware of them: 

(a)  particulars of the property; 
(b)  particulars of the debts and liabilities to be satisfied 

from the property; 
(c)  the names and addresses of creditors with an 

interest in the property; 
(d)  particulars of any other mortgage or encumbrance 

over the property held by any other creditor 
(including the date on which it was created); 

(e)  particulars of any failure of the current mortgagor to 
comply with regulation section 60; 

(f)  details of the events giving rise to the right of the 
mortgagee to enter into possession of the property; 

(g)  details of any sub-lease entered into by the 
mortgagee under this Part, and of the consent given 
by the owners of the customary land for such a sub-
lease. 

 
• 64. . Further reports by mortgagee in possession - 

(1) A mortgagee in possession of mortgaged property, or a 
person who was a mortgagee in possession of mortgaged 
property, must prepare a report or a further report 
summarising the state of affairs with respect to the property 
not later than 2 months: 
(a)  after the end of each period of 6 months after the 

date of entry into possession; and 
(b)  after the date on which the mortgagee withdraws 

from possession. 
(2)  The report or further report required by sub-section 

(1) must include all of the following: 
(a)  an accounting, as required by regulation section 56, 

for the period since the date of entering into 
possession or since the date of the most recent 
report under this section, whichever date is the later; 

(b)  details of any sub-lease entered into by the 
mortgagee as authorised by this Part, since the date 
of entering into possession or since the date of the 
most recent report under this section, whichever 
date is the later; 

(c)  details of any property sold by the mortgagee under 
Part 4, since the date of entering into possession or 
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since the date of the most recent report under this 
section, whichever date is the later; 

(d)  details of any proposal for the mortgagee to enter 
into a sub-lease, or for the mortgagee to sell the 
property; 

(e)  evidence of the consent of the customary owners of 
the mortgaged property to any assignment or sub-
lease of the mortgaged property as required by the 
Act; 

 
• 97.  Miscellaneous matters concerning orders 

under regulation section 95 - (1) An order under 
regulation section 95 may be made on any conditions the 
court thinks fit, including the deposit into court of a 
reasonable sum fixed by the court to meet the expenses of 
the sale or to secure the performance of any other condition 
of the order. 
(2)  The court may make an order under regulation section 

95: 
(a)  even if a person who has an interest in the 

mortgage or mortgaged property: 
(i)  is not before the court; or 
(ii)  opposes the making of the order; and 

(b)  without first determining the priority of 
encumbrances over the mortgaged property. 

(3)  The court must not make an order that affects the 
rights of the customary owners of the land which is 
subject to the lease unless the customary owners 
have consented to the order or had an opportunity to 
state their views on the matter. 

 
Note: The issue of how the "improvements" are to be dealt with at 
the expiration of the lease must be addressed in the lease 
document. This will require an assessment of the nature of the 
improvements on a case by case basis, and must inevitably involve 
a substantial element of negotiation between the parties. If the 
landowners want the "improvements" to be removed, then this must 
be stipulated as a condition of the lease. If the landowners want to 
retain ownership of the "improvements" (whether upon payment of 
full value or partial cost, or free of charge) then this must also be 
specified in the lease, and clear provision must be made for such 
property to be identified and for the transfer of its ownership at the 
expiration of the lease, and in an appropriate manner. 
 

Issue 5 - Individualization of 
customary land ownership 
 
"…the individualization, 
financialization and alienation of 
customary land that is occurring 
under the guidance of the Asian 
Development Bank (ADB)’s 
Technical Assistance Promoting 
Economic Use of Customary Land 
project..” - Source: Complaint 
letter 29th August 2014 

Policy precepts developed by the TA and approved by the 
CLAC  
 
"(c) The rights of customary land owners must be recognised 

and enforced by the reforms so that they enjoy all of the 
rights usually vested in lessors, including:  
(i) the right to approve or disallow the use of the lease 

as security; 
(ii) the power to approve or disallow the assignment of 

the lease, whether as a result of a default by the 
mortgagor or otherwise; and  
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"…the Phase III TA report 
expresses a clear intention to not 
only have land registered under 
the name of an individual, but for 
the legal system to empower the 
individual to unilaterally lease 
tracts of land, without limits to size 
or duration." - Source: Complaint 
letter 29th August 2014 
 

(iii) the right to receive lease payments strictly in 
accordance with the terms of the lease; 

(d) The interests of lenders as mortgagees for customary land 
leases are to be respected and protected, taking account 
of the underlying rights of the customary landowners as 
beneficial and perpetual owners." 

 
Approved Government Policy Statements 
 
"3. The rights of customary land owners will be recognised and 

enforced by the reforms so that they enjoy all of the rights 
usually vested in commercial lessors, including:  
(a) the right to approve or disallow the use of the lease 

as security; 
(b) the power to approve or disallow the assignment of 

the lease, whether as a result of a default by the 
mortgagor or otherwise; and 

(c) the right to receive lease payments strictly in 
accordance with the terms of the lease, and 
applicable statutory provisions. 

4. The interests of lenders as mortgagees of customary land 
leases are to be respected and protected, taking account 
of the underlying rights of the customary landowners as 
beneficial and perpetual owners. 

5. All leases of customary lands are to continue to be 
executed by the Minister as trustee for and on behalf of the 
beneficial landowners, but in certain cases the landowners 
will have authority to grant rights of access to and use of 
customary lands under licenses granted by them. 

6. Leases of customary lands for agricultural or pastoral 
purposes can be granted to any Samoan regardless of 
whether they are a matai or not. 

7. Customary landowners will be given powers to take action 
to recover rents and other payments due under the lease, 
irrespective of the doctrine of privity of contract. 

8. Customary landowners of leased lands will be authorised 
to exercise a number of rights such as initiating a review of 
rents in accordance with the lease, and enforcing beneficial 
covenants and environmental protection obligations under 
the lease. As the Minister will sign the lease on behalf of 
the landowners, these new rights will be confirmed in the 
legislative amendments. 

9. A range of other legal rights and powers are to be given to 
the customary landowners of leased lands to ensure that 
they enjoy the same rights and privileges ordinarily enjoyed 
by commercial lessors. These include the rights noted in 
paragraph 3. In some cases these rights will be terms of 
the standard lease document, and where necessary they 
will be stated in the legislative amendments… 

11. A power for a mortgagee who has taken possession after a 
default to the sell the lease will be provided for, but this will 
not be the only enforcement option. The sale of the lease 
will be subject to the consent of the landowners… 

16. When a mortgagee in possession of leased customary 
lands receives rents and profits, and proceeds of sale of 
the lease, the first priority for the payment of such monies 
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will be given to the payment of rents due to the landowners 
under the lease. 

17. Appropriate mechanisms will be available to permit the 
extension of the term of a lease prior to a sale or takeover 
by the mortgagee in possession so as to provide for the full 
term of the lease to apply but will be subject to the consent 
of the landowners. This will increase the value of the lease 
as a security and make it more saleable." 

 
Legislative reforms 
 
Amendments to the Land Titles Registration Act 2008 (scoped by 
the TA): 
 
Provisions of the amending Bill which confirm the rights of all 
customary owners: 

• Section 41 amended – In section 41 of the principal Act, 
after subsection (4), insert: 

“(5) This section does not apply to leases of customary 
lands, unless beneficial owners of customary land provide 
a written consent to a sub-lease in the approved form.” 

• “44A.  Mortgages on leases of customary lands – (1) 
If a lease of customary land is to be mortgaged, the 
mortgage: 

(a) must not be created except with the prior 
written consent of the beneficial owners of the 
customary land; 

(b) must be registered under this Act; and 
(c) does not confer a right under this Act or law if 

the mortgage is not registered under this Act. 
(2)  As an exception to sections 45 and 49, a second 
or subsequent mortgage on a lease on customary land: 

(a)  is prohibited; 
(b)  must not be registered under this Act; and 
(c)  if created or registered, is void." 
 

• "44B.  Assignment of leases of customary land 
subject to mortgage – The lessee of a customary land 
that is subject to a mortgage must not assign the lease of 
the customary land except with the except with the prior 
written consent of the beneficial owners of the customary 
land.”. 

 
Provisions of the proposed Schedule 3 to the LTR Act which 
confirm the rights of all customary owners: 

• 48.  Mortgagee in possession may enter into sub-
lease - (1) Subject to sub-regulation section (2), a 
mortgagee in possession of mortgaged property may enter 
into a sub-lease of all or any part of the leased property. 
(2) Sub-regulation section (1) is subject to compliance 

with regulations sections 49 to 51. 
(3)  A sub-lease of mortgaged property under this 

regulation section does not have effect unless the 
owners of the customary land have indicated their 
consent to the sub-lease. 
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(4)  For the purposes of sub-regulation section (3), the 
consent of the owners of the customary land to a 
sub-lease can be indicated by the owners at the time 
that the lease was created as their consent to any 
sub-lease, or at any time prior to the execution of the 
sub-lease made in accordance with this section. 

 
• 63.  First report by mortgagee in possession - (1) A 

mortgagee who enters into possession of mortgaged 
property must, not later than 2 months after entering into 
possession of the property, prepare a report about the 
property. 
(2)  The report required by sub-regulation section (1) 

must include the following particulars and details so 
far as the mortgagee is aware of them: 

(a)  particulars of the property; 
(b)  particulars of the debts and liabilities to be satisfied 

from the property; 
(c)  the names and addresses of creditors with an 

interest in the property; 
(d)  particulars of any other mortgage or encumbrance 

over the property held by any other creditor 
(including the date on which it was created); 

(e)  particulars of any failure of the current mortgagor to 
comply with regulation section 60; 

(f)  details of the events giving rise to the right of the 
mortgagee to enter into possession of the property; 

(g)  details of any sub-lease entered into by the 
mortgagee under this Part, and of the consent given 
by the owners of the customary land for such a sub-
lease. 

 
• 64. . Further reports by mortgagee in possession - 

(1) A mortgagee in possession of mortgaged property, or a 
person who was a mortgagee in possession of mortgaged 
property, must prepare a report or a further report 
summarising the state of affairs with respect to the property 
not later than 2 months: 
(a)  after the end of each period of 6 months after the 

date of entry into possession; and 
(b)  after the date on which the mortgagee withdraws 

from possession. 
(2)  The report or further report required by sub-section 

(1) must include all of the following: 
(a)  an accounting, as required by regulation section 56, 

for the period since the date of entering into 
possession or since the date of the most recent 
report under this section, whichever date is the later; 

(b)  details of any sub-lease entered into by the 
mortgagee as authorised by this Part, since the date 
of entering into possession or since the date of the 
most recent report under this section, whichever 
date is the later; 

(c)  details of any property sold by the mortgagee under 
Part 4, since the date of entering into possession or 
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since the date of the most recent report under this 
section, whichever date is the later; 

(d)  details of any proposal for the mortgagee to enter 
into a sub-lease, or for the mortgagee to sell the 
property; 

(e)  evidence of the consent of the customary owners of 
the mortgaged property to any assignment or sub-
lease of the mortgaged property as required by the 
Act; 

 
• 97.  Miscellaneous matters concerning orders 

under regulation section 95 - (1) An order under 
regulation section 95 may be made on any conditions the 
court thinks fit, including the deposit into court of a 
reasonable sum fixed by the court to meet the expenses of 
the sale or to secure the performance of any other condition 
of the order. 
(2)  The court may make an order under regulation section 

95: 
(a)  even if a person who has an interest in the 

mortgage or mortgaged property: 
(i)  is not before the court; or 
(ii)  opposes the making of the order; and 

(b)  without first determining the priority of 
encumbrances over the mortgaged property. 

(3)  The court must not make an order that affects the 
rights of the customary owners of the land which is 
subject to the lease unless the customary owners 
have consented to the order or had an opportunity to 
state their views on the matter. 

 
Issue 6 - Seizure of land when 
loans are in default 
 
"If defaults occur, foreign banks 
that own the debt can seize 
decades-long leases over large 
tracts of customary land." - 
Source: Complaint letter 29th 
August 2014 
 
"Has the project considered and 
addressed the risk of displacement 
and foreclosure from customary 
lands? Will financial intermediaries 
require that leases used as 
collateral are entered into a torrens 
land registry, contrary to our 
customary tenure system?" - 
Source: Complaint letter 29th 
August 2014 
 

Policy precepts developed by the TA and approved by the 
CLAC 
 
"(c) The rights of customary land owners must be recognised 

and enforced by the reforms so that they enjoy all of the 
rights usually vested in lessors, including:  
(i) the right to approve or disallow the use of the lease 

as security; 
(ii) the power to approve or disallow the assignment of 

the lease, whether as a result of a default by the 
mortgagor or otherwise; and  

(iii) the right to receive lease payments strictly in 
accordance with the terms of the lease; 

(d) The interests of lenders as mortgagees for customary land 
leases are to be respected and protected, taking account 
of the underlying rights of the customary landowners as 
beneficial and perpetual owners." 

 
Approved Government Policy Statements 
 
"3. The rights of customary land owners will be recognised and 

enforced by the reforms so that they enjoy all of the rights 
usually vested in commercial lessors, including:  
(a) the right to approve or disallow the use of the lease 

as security; 
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(b) the power to approve or disallow the assignment of 
the lease, whether as a result of a default by the 
mortgagor or otherwise; and 

(c) the right to receive lease payments strictly in 
accordance with the terms of the lease, and 
applicable statutory provisions. 

4. The interests of lenders as mortgagees of customary land 
leases are to be respected and protected, taking account 
of the underlying rights of the customary landowners as 
beneficial and perpetual owners. 

5. All leases of customary lands are to continue to be 
executed by the Minister as trustee for and on behalf of the 
beneficial landowners, but in certain cases the landowners 
will have authority to grant rights of access to and use of 
customary lands under licenses granted by them. 

6. Leases of customary lands for agricultural or pastoral 
purposes can be granted to any Samoan regardless of 
whether they are a matai or not. 

7. Customary landowners will be given powers to take action 
to recover rents and other payments due under the lease, 
irrespective of the doctrine of privity of contract. 

8. Customary landowners of leased lands will be authorised 
to exercise a number of rights such as initiating a review of 
rents in accordance with the lease, and enforcing beneficial 
covenants and environmental protection obligations under 
the lease. As the Minister will sign the lease on behalf of 
the landowners, these new rights will be confirmed in the 
legislative amendments. 

9. A range of other legal rights and powers are to be given to 
the customary landowners of leased lands to ensure that 
they enjoy the same rights and privileges ordinarily enjoyed 
by commercial lessors. These include the rights noted in 
paragraph 3. In some cases these rights will be terms of 
the standard lease document, and where necessary they 
will be stated in the legislative amendments… 

11. A power for a mortgagee who has taken possession after a 
default to the sell the lease will be provided for, but this will 
not be the only enforcement option. The sale of the lease 
will be subject to the consent of the landowners… 

15. A mortgagee in possession after a loan default will not have 
power to extract minerals on the land or to fell timber on the 
land, and appropriate amendments will be made to the 
Property Law Act 1952 to ensure that these rights are not 
vested in mortgagees of leased customary lands. 

16. When a mortgagee in possession of leased customary 
lands receives rents and profits, and proceeds of sale of 
the lease, the first priority for the payment of such monies 
will be given to the payment of rents due to the landowners 
under the lease. 

17. Appropriate mechanisms will be available to permit the 
extension of the term of a lease prior to a sale or takeover 
by the mortgagee in possession so as to provide for the full 
term of the lease to apply but will be subject to the consent 
of the landowners. This will increase the value of the lease 
as a security and make it more saleable." 
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Legislative reforms 
 
Amendment to section 4 of the Alienation of Customary Land Act 
1965 by the Customary Lands Advisory Commission Act 2013 
 
Provision which precludes the alienation of customary lands which 
are subject to a registered mortgage: 

“(2) For the avoidance of doubt, an interest in the lease or 
license of customary land that the Minister can grant by 
subsection (1) includes a mortgage of the interest of the lessee 
or licensee. 

(3) The process of registration and discharge of mortgages in 
the Land Titles Registration Act 2008 applies to the registration 
and discharge of such mortgages. 

(4) Nothing in this Act may be construed or implied: 
(a) to permit the alienation or disposition of customary 

land in a manner prohibited by Article 102 of 
the Constitution; or 

(b) to permit or deem ownership in any customary land 
to vest in a person otherwise than as 
determined under any law dealing with the title 
to customary land.”. 

 
2015 Amendments to the Land Titles Registration Act (not prepared 
by the TA) 
 
Provision which precludes the registration of customary lands 
under the Torrens system: 

• In section 2 - "in the definition of “land” after “specially 
excepted” insert “but does not include customary land for 
the purpose of registration of land under this Act (other than 
registration of licenses or leases of customary land)”; 

• In section 5 - "“(6) The record which the Registrar is 
required to maintain under subsection (1) (l) is separate 
from registration of land required by section 10. 
(7) The Registrar must enter in the record of customary 
land any customary land for which judgment has been 
made by the Land and Titles Court under the Land and 
Titles Act 1981. 
(8) The record of customary land is not to be interpreted or 
construed under this Act as a registration of customary land 
under this Act.”. 

 
Issue 7 - Standing of landowners 
when a mortgagee takes 
possession (priority of rental 
payments) 
 
" If leases of customary land are 
used as collateral, this security 
interest should have a lower 
priority than other collateral in the 
event of foreclosure" - Source: 
Complaint letter 29th August 2014 
 

Policy precepts developed by the TA and approved by the 
CLAC 
 
"(c) The rights of customary land owners must be recognised 

and enforced by the reforms so that they enjoy all of the 
rights usually vested in lessors, including:  
(i) the right to approve or disallow the use of the lease 

as security; 
(ii) the power to approve or disallow the assignment of 

the lease, whether as a result of a default by the 
mortgagor or otherwise; and  

(iii) the right to receive lease payments strictly in 
accordance with the terms of the lease; 
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(d) The interests of lenders as mortgagees for customary land 
leases are to be respected and protected, taking account 
of the underlying rights of the customary landowners as 
beneficial and perpetual owners." 

 
Approved Government Policy Statements 
 
"3. The rights of customary land owners will be recognised and 

enforced by the reforms so that they enjoy all of the rights 
usually vested in commercial lessors, including:  
(a) the right to approve or disallow the use of the lease 

as security; 
(b) the power to approve or disallow the assignment of 

the lease, whether as a result of a default by the 
mortgagor or otherwise; and 

(c) the right to receive lease payments strictly in 
accordance with the terms of the lease, and 
applicable statutory provisions… 

5. All leases of customary lands are to continue to be 
executed by the Minister as trustee for and on behalf of the 
beneficial landowners, but in certain cases the landowners 
will have authority to grant rights of access to and use of 
customary lands under licenses granted by them… 

7. Customary landowners will be given powers to take action 
to recover rents and other payments due under the lease, 
irrespective of the doctrine of privity of contract. 

8. Customary landowners of leased lands will be authorised 
to exercise a number of rights such as initiating a review of 
rents in accordance with the lease, and enforcing beneficial 
covenants and environmental protection obligations under 
the lease. As the Minister will sign the lease on behalf of 
the landowners, these new rights will be confirmed in the 
legislative amendments. 

9. A range of other legal rights and powers are to be given to 
the customary landowners of leased lands to ensure that 
they enjoy the same rights and privileges ordinarily enjoyed 
by commercial lessors. These include the rights noted in 
paragraph 3. In some cases these rights will be terms of 
the standard lease document, and where necessary they 
will be stated in the legislative amendments… 

16. When a mortgagee in possession of leased customary 
lands receives rents and profits, and proceeds of sale of 
the lease, the first priority for the payment of such monies 
will be given to the payment of rents due to the landowners 
under the lease." 

 
Legislative reforms 
 
Amendments to the Land Titles Registration Act 2008 (scoped by 
the TA): 
 
Provision of the amending Bill which confirms the priority of 
landowner entitlements under the lease: 

•  “44A.  Mortgages on leases of customary lands – … 
(3)  A mortgagee of a lease over customary land: 
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(a) must not take an action over the mortgaged 
lease unless the action is permitted under the 
provisions of Schedule 3 or prescribed under 
section 92; 

(b)  must, from any money recovered by the 
mortgagee, first pay any outstanding lease 
rental, charges or levy on the lease when 
exercising the default right under the 
mortgage..." 

 
Provisions of the new Schedule 3 to the LTR Act which confirm the 
priority of rental payments over loan repayments: 
 

• Section 55 of the Schedule - 
 
"55.  Application of income received by mortgagee 
in possession - (1) A mortgagee in possession of 
mortgaged property must apply all income from the 
property received as mortgagee in possession as follows: 
(a)  first, to the payment of rents and other amounts 

due to the customary owners of the leased land in 
accordance with the lease; 

(b)  secondly, to the payment of all amounts (if any) 
referred to in sub-regulation section (2), together 
with interest on those amounts at the agreed rate 
(if any) at which interest is payable on the principal 
amount secured by the mortgage; 

(c)  thirdly, to the payment of amounts secured by the 
mortgage so far as payment is then due (and to the 
extent that those amounts have not been paid 
under paragraphs (a) and (b)); 

(d)  fourthly, to the payment of amounts secured by any 
other encumbrance or security interest over the 
mortgaged property so far as payment is then due 
if: 
(i)  the encumbrance or security interest is 

registered; or 
(ii)  the encumbrance or security interest is 

unregistered, but the mortgagee has actual 
notice of it; 

(e)  Fifthly, to the payment of any surplus to the current 
mortgagor." 

 
• Section 82 of the Schedule - 

 
"82. Application of proceeds of sale of lease - (1) The 
proceeds arising from the sale and assignment by a 
mortgagee of a lease over customary land must be 
applied:— 

(a)  first, to the payment of rents and other 
amounts due to the customary owners of the 
leased land in accordance with the lease;  

(b)  secondly, to the payment of all amounts (if 
any) referred to in sub-regulation section (2), 
together with interest on those amounts at the 
agreed rate (if any) at which interest is payable 
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on the principal amount secured by the 
mortgage; 

(c)  thirdly, to the payment of amounts secured by 
any other encumbrance or security interest 
over the mortgaged property to the extent that 
it has priority over the mortgagee’s mortgage; 

(d)  fourthly, to the repayment of all amounts (if 
any) paid or advanced by the mortgagee for 
the purpose referred to in paragraph (b), 
together with interest on those amounts at the 
agreed rate (if any) at which interest is payable 
on the principal amount secured by the 
mortgage; 

(e)  fifthly, to the payment of amounts secured by 
the mortgage (to the extent that those 
amounts have not been paid under 
paragraphs (a) to (c)); 

(f)  sixthly, to the payment of amounts secured by 
any subsequent encumbrance or subsequent 
security interest over the mortgaged property 
if— 
(i)  the subsequent encumbrance or 

subsequent security interest is 
registered; or 

(ii)  the subsequent encumbrance or 
subsequent security interest is 
unregistered, but the mortgagee has 
actual notice of it; 

(g)  Seventhly, to the payment of any surplus to 
the current mortgagor." 

 

 

Project’s Interaction with the group of 4 Matai Complainants 

 
28. In July 2015 ADB made available $50,000 to engage a consultant to develop the 

consultation and communications strategy.  All stakeholders including complainants 
commented on the terms of reference and complainants also participated alongside 
government and ADB in the interview panel for the selection of the consultant.  Interviews 
with candidates took place in November 2015. Complainants agreed with the selection of 
the consultant by unanimous decision of the panel in December 2015. (OSPF, Monitoring 
Report of the Special Project Facilitator, January 2017) 

 
29. Stakeholders including complainants were consulted on the design of the consultation 

strategy.  Exclusive meetings with complainants were also held to allow more in depth 
discussions and ensure the relevant Government and Project staff with relevant expertise 
were around the table to address issues conclusively.  The Communications and 
Consultation Specialist also met separately with complainants to discuss concerns they had 
without Government representatives present.  A draft strategy was completed by March 
2016 and was subjected to more stakeholder consultations before being finalised, submitted 
and launched by Government in October 2016.  The consultation strategy is intended to 
guide current and future consultations by CLAC.  Complainants commented on the draft 
strategy but although invited, failed to attend a meeting in March 2016 to discuss the draft 
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strategy before it was finalised.  The final strategy was completed and submitted as a 
separate report to ADB by the Consultation Specialist.  . 

 
30. During the design phase of the consultation strategy, it became apparent to the Consultation 

Specialist that complainants felt they should have a more prominent and determinative role 
in the design and the implementation of the Consultation and Communications Strategy 
than was appropriate.  Complainants expressed disappointment at not being afforded an 
integral and prominent role as presenters during stakeholder consultation meetings for the 
design and implementation of the strategy.  Complainants also believed that the 
Communications and Consultation Consultant should as part of her reporting and 
accountability arrangements, report to them as the complainant group and that the degree 
of liaison between the Consultant and the CLAC and Government MNRE representatives 
was inappropriate and somehow demonstrative of a lack of neutrality on the part of the 
Consultant.  They felt that they were the reason that ADB had undertaken to fund the 
engagement of a Communications and Consultation specialist and to implement the 
consultation strategy and therefore, they (complainants) should be a key reporting and 
accountability line for the Consultant.  This misunderstanding of their role in the Project led 
to much consternation from complainants.   

 
31. Public consultations were held from October 2016 to September 2017 to help guide work to 

develop legislative reforms.  The consultation process covered all Districts of Samoa.  
Consultation meetings were organised in a manner consistent with the strategy 
requirements including the requirement for at least 2 weeks’ notice of public consultation 
meetings; the distribution of written materials and feedback about whether consulted parties 
felt they understood what was being consulted upon and had the opportunity to have their 
say.   

 
32. Complainants ceased attending meetings for finalising the design of the consultation 

strategy and did not attend consultation meetings held in their respective villages/districts 
when the strategy was implemented.  Complainants were advised of a final set of 
consultation meetings held in the Apia area but did not attend these either as they felt they 
had not received sufficient notice and were otherwise engaged.  Instead complainants opted 
to send a constant volley of letters to CLAC in what appears to be a campaign to gather 
ammunition to support the escalation of their complaint to ADB’s Compliance Review Panel.  
CLAC for their part responded when they could to complainant’s letters but believed that 
the letter writing volley was not a constructive or Samoan way to have the conversation on 
such issues and the it was ingenuous on the part of complainants who’s overriding agenda 
was not to resolve the issues but to achieve an escalation of their complaint to the CRP.  In 
one response to a letter from the complainants where they continue to insist on CLAC 
sharing copies of draft Bills/reform proposals, the Chairman for CLAC responded informing 
them that although they have a special status as complainants in an ADB process, they 
hold no special status in Government’s legislative reform process and that the standard 
process for releasing the Bill for consultation through Parliamentary Select Committee 
applied. 

 
33. Better clarification to the complainants of the parameters of their role as complainants in an 

ADB process, might have in turn better managed complainant’s expectations in relation to 
how that role should play out in a Government policy and legislative process to design and 
implement consultations and in the development of legislative proposals, Bills and 
Regulations.  It must be emphasised however that complainants played a very useful role 
as far as the Project is concerned.  Complainants raised many important issues and drew 
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the Project teams attention to reviewing how well those issues were being dealt with already 
and whether they need to be addressed better or differently.  If the Project team was 100 
percent certain the issues were addressed the complainants caused us to look again and 
be 101 percent certain. 

 
 

I ACHIEVEMENTS AGAINST THE DESIGN AND MONITORING FRAMEWORK 

Progress Results 
Chain 

Performance Indicators 
with Targets and 
Milestones 

Status and Comments 

Impact 
Improved access to 
credit for business 
investment 

Credits to private sector 
increase to 50% of GDP by 
2019 (2012 baseline: 43%) 

To be measured by Central Bank reports. 

Outcome 
Use of customary land 
leases as collateral 

Commercial banks accept 
customary land leases as 
collateral by 2016 

Greater confidence amongst the banks evident 
from meetings and workshops convened by the 
Banking specialist who tested Banks responses 
to scenarios for mortgage of leasehold interest in 
customary land. The TA was extended and 
legislative changes were proposed to 
government at end of 2017 after completing 
substantial consultations across the country. 

Outputs 
1. A functional LWG 
established 
2. Leasing framework 
established 

• LWG formed, meets 
regularly by 2014  

• A successful case of 
using customary land 
leases as collateral by 
2016  

• Leasing framework 
implemented by 2016 

a. LWG was formed in August 2014 and has met 
regularly around Issues and policy papers 
and draft legislative reforms. 

b. Profiling a successful case using customary 
land leases as collateral has not yet 
progressed 

c. Eight separate Issues papers were 
developed.  The LWG was consulted on these 
(May 2014 – Nov 2015).  The papers were: 
i. Fundamental Project Precepts  
ii. Statement of Rights of Landowners 
iii. Issues Paper on the Constitutional 

Implications 
iv. Issues Paper on Current Leasing 

Arrangements 
v. Issues Paper on the Rights of 

Landowners 
vi. Issues Paper on the Powers of 

Mortgagees 
vii. Policy Paper for approval by Cabinet 
viii. Issues Paper on Negotiating Proper 

Rentals for Leases of Customary Land 
(MNRE request). 

d. Six pieces of legislation were reviewed 
including Constitution of Samoa 1960 along 
with those governing the potential creation of 
security interests in land leases in Samoa. Of 
these, legal reforms are proposed to three 
pieces of legislation namely Property Law Act 
1952, the Land Titles Registration Act 2008 
and the Alienation of Customary Land Act 
1965. (May – August 2016):   
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e. A “Fundamental Policy Precepts’ paper was 
submitted and approved by Cabinet (Nov 
2015).  

f. Legal Issues Paper on Amendments to the 
Property Law Act 1952, the Land Titles 
Registration Act 2008 and the Alienation of 
Customary Land Act 1965 (May – Aug 
2016).Legislative reforms have been drafted. 

g. Drafting Instructions completed for a 

amendments to the Property Law Act 1952, 

the Land Titles Registration Act 2008 and the 

Alienation of Customary Land Act 1965  

h. Draft Land Titles Registration (Mortgages of 
Customary Land Leases) Regulations – 
framework completed (May – August 2016). 

i. Consultation Strategy developed and 
implemented to help guide work on 
developing proposed legislative reforms. 

j. Presentations to CLAC; LWG; Banking 
industry and some business owners of issues 
and potential legislative reform solutions. 

k. Redrafted ACL Amendment Bill 2017and 
Regulations under ACL Act 1965 completed 

l. Commentary on legal issues arising, written 
and oral briefings to CLAC & project manager, 
MNRE, LWG, Banking industry, Minister, 
Banking specialist & Communications 
specialist. 

m. Briefing to CLAC; LWG; Ministers and 
stakeholders. 

 

Activities with Milestones Status 

1.1 Prepare LWG terms of reference and identify LWG members (June 2014) Completed 
1.2 Prepare and submit the Cabinet paper for approval of terms of reference and 
membership of the LWG (July 2014) 

Completed 

1.3 Discuss with the Banking Association of Samoa the use of customary land leases as 
collateral (throughout TA) 

Completed 

1.4 Support and initiate discussions between investors and commercial banks using 
customary land leases secured (throughout TA) 

Completed 

1.5 Support LWG meetings (throughout TA) Completed 
2.1 Review all existing legislation governing the potential creation of security interests in 
land leases in Samoa (April 2014) 

Completed 

2.2 Suggest any changes necessary to establish an effective system of using land leases 
as collateral (June 2013) 

Completed 

2.3 Draft instructions for any new law (and amendments to existing laws if required) 
(December 2013) 

Completed 

2.4 Undertake or oversee the drafting of any necessary changes to legislation (July 2014) Completed. 

 
 

J CONCLUSION 

34. Land is a very sensitive subject and customary land lies at the core of the life of Samoan 
people.  As such, any work dealing with customary land in Samoa needs to be dealt with 
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carefully and will take time.  TA 8481 has spanned over 11 years.  Significant achievements 

were made during each Phase and Phase III is no exception.  Phase III stood out because 

of the complaint of 4 matai to the ADB OSPF and the issues and activities that ensued.  The 
events and experience of Phase III give rise to the following lessons: 

Communications and consultation 

35. As the organisation charged with taking this work forward, information education and 

transparency are important and CLAC must be resourced and equipped to continue public 

information and education on the legislative and policy frameworks that enable Samoan 

people to exercise the option to lease their customary land, to allow mortgaging of the lease 
hold interest on customary land, and to protect those who do.   

36. The CLAC and related government organisations need to be resourced and skilled in 

supporting people to know ‘how’ best to go about customary land leasing and mortgaging, 
and exercising their rights and protections under the framework as lessors and lessees.  It 

would be a mistake to underestimate the knowledge and skills involved in designing and 

executing good information and communications in this area.  Technical communications 

skills and resources need to be deployed to design and release information to educate 
stakeholders using all forms of media.  Communications skills and advice is also necessary 

to deal with issues that arise and to dispel and correct the mis-information that has circulated 

in the public arena over the last few years.  CLAC is rich in Samoan language and there is 

sound knowledge of general administration amongst the Commissioners but strong 
communications capability and resources is currently absent in CLAC’s administering body. 

Legislation and Policy 

37. The policy and legislative reforms delivered in Phase III need to be implemented and 
monitored to gauge their effectiveness and to build evidence based information against 

which they can be reviewed in future.  CLAC needs to be the experts in customary land 

leasing legislation and be in a position to provide authoritative advice on legislative 

parameters.  CLAC also needs to be able to have intelligent conversations with other 
organisations on where its organisational and legislative mandates intersect with those of 

other bodies.   

 

38. The CLAC Act 2013 has a sunset clause built in and some attention will need to be given 
to reviewing CLAC ahead of this sunset clause.   

CLAC’s Organisational Capacity 

39. Without the right abilities and resources, CLAC will not add value or mature into leadership 

in the area of its mandate.  The ability and vision of the Commissioners is thwarted by the 

lack of ability and resources to execute.  Executing CLAC’s objectives and strategies 
requires a Secretariat leader with strong executive management abilities and accountable 

for designing and driving implementation of objectives established by Commissioners.  
Communications should be integral to anything the CLAC does and this requires capacity 

to plan, design and manage the delivery of communications products for all CLAC initiatives.  

Such communications includes but extends beyond the ability to engage appropriately in 

the Samoan language.  To date, expertise for the delivery of policy and legislative advice 
has been achieved via short term technical assistance however, CLAC’s credibility requires 
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that as an organization, it has in-house capacity to lead and publicly represent its policy and 

legislative agenda.  

 
40. Both the Ministry of Finance and Ministry of Natural Resources and Environment as 

Implementing and Executing Agencies for this TA Project have indicated strong support for 

the continuation of CLAC and its work.  Serious consideration of what is expected from 

CLAC and therefore organisational strengthening and resourcing required could best be 
made in the context of decisions on CLAC’s Strategic Plan. 
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R E P O R T  O N  C O N S U L T A T I O N S  H E L D  B E T W E E N  S E P T E M B E R  2 0 1 6  T O  
D E C E M B E R  2 0 1 7  T O  H E L P  G U I D E  L E G I S L A T I V E  R E F O R M  P R O P O S A L S  

INTRODUCTION 

The Customary Land Advisory Commission (CLAC) exists to promote better use of customary land, especially 
through leasing of lands, with the objective of improving livelihood of the people of Samoa.  In support of this 
objective, the CLAC undertook nation-wide consultations to help guide proposed legislative reforms designed 
to provide an enabling legislative environment for leasing and for the mortgaging of leasehold interest in 
customary land.  The Customary Land Advisory Commission is working in collaboration with the Ministry of 
Natural Resources and Environment (MNRE) on this project.  

This report provides a record of consultations undertaken to help guide development of legislative reforms, 
consistent with the Consultation Strategy approved by Cabinet in September 2016.  The report records issues 
raised by communities and responses to those by CLAC and MNRE representatives and goes further to outline 
how we have used views and issues in our work to propose legislative reforms.  Due to resource constraints 
video records were not taken of all meetings however, two meetings were recorded to illustrate and record 
the typical format of meetings and issues raised.  The time and feedback given to us from all participants is 
extremely valuable.   

This report is structured in four parts.  Part I details the method used for bringing together and delivering 
consultations.  Part II contains information presentations given at each of the consultation meetings by CLAC 
and MNRE representatives.  Part III details issues and questions raised by participants and responses to those.  
Part IV outlines concluding remarks.  Special interest group consultations with the banking sector were more 
tailored to banking sector concerns.  
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PART I: METHOD 

These consultations were designed in line with CLAC’s consultation strategy approved by Cabinet in 
September 2016.   

A total of 15 community consultation meetings were held in villages and districts along with some special 
interest group meetings in Apia.  CLAC Secretariat delivered invitations to consultations to the Pulenuu of each 
District.  A list of documents shared with participants is attached as Annex 1.   

Role of Pulenuu 

Villages nominate Pulenuu who are appointed by government for three year terms and receive an allowance 
from the government.  Their role is to be the conduit of information and communication flows between 
Government and villages so as to streamline communications with villages.  National meetings of Pulenuu are 
convened monthly by the Ministry of Women Community and Social Development.  Trough Pulenuu, CLAC 
invited each village to send 10 participants made up of representatives from: 

• Chiefs 

• Women’s group 

• Church Ministers and untitled men 

• Young people. 

The Following tables record the Districts invited to each meeting, the date and location of each and the 
number of participants that responded to the invitation to participate in the consultations.  All Districts were 
covered by the consultations.   

Of the total 2060 participants that Districts were invited to put forward, 1527 representatives actually 
attended resulting in a 74% response rate. 

WHO PARTICIPATED IN CONSULTATIONS  

 
First Consultation: 
 
Date:   Wednesday, 12 October 2016 
Districts Invited: Asau I, Asau II, and Savaii West  
Venue:  Methodist Hall at Gataivai 

No.  Groups  No. Attending No. Invited  
1 Church Ministers  11  
2 Youth Reps  37  
3 Chiefs  51  
4 Women’s Reps 24  

 Total  123 135 
 
2nd Consultation  
Date:   Thursday, 13 October 2016 
Districts Invited: Ituotane I ma le Ituotane II 
Venue:   Methodist Hall at Safotu 
 

No.  Groups  No. Attending No. Invited  
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1 Church Ministers    7  
2 Youth Reps  52  
3 Chiefs  54  
4 Women’s Reps 17  

 Total  130 125 
 
3rd Consultation  
Date:   Friday, 14 October 2016 
Districts Invited: Faasaleleaga I, Faasaleleaga II ma Palauli 
Venue:   Methodist Hall at Salelologa 
 

No.  Groups  No. Attending No. Invited  
1 Church Ministers  10  
2 Youth Reps  22  
3 Chiefs  38  
4 Women’s Reps 18  

 Total  88 140 
 
There were two other events that were held at the same time in Salelologa, that of the Agriculture Show 
by the Ministry of Agriculture and Fisheries and a promotional program by the Ministry of Health on 
prevention of diabetes. Some other chiefs, village mayors and women’s representatives attended these 
events.  
 
4th   Consultation  
Date:   Tuesday, 22 November 2016 
Districts Invited: Lepa, Aleipata & Lotofaga 
Venue:   Methodist Hall at Vailoa, Aleipata  
 

No.  Groups  No. Attending No. Invited  
1 Church Ministers  10  
2 Youth Reps  27  
3 Chiefs  45  
4 Women’s Reps 57  

 Total  139 170 
 
5th   Consultation  
Date:   Thursday, 24 November 2016 
Districts Invited: Lefaga 
Venue:   CCCS Hall at Savaia   
 

No.  Groups  No. Attending No. Invited  
1 Church Ministers    3  
2 Youth Reps  25  
3 Chiefs  38  
4 Women’s Reps 29  

 Total  95 100 
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6th    Consultation  
Date:   Tuesday, 29 November 2016 
Districts Invited: Aana I ma Aana II 
Venue:   CCCS Hall at Fasitootai   
 

No.  Groups  No. Attending No. Invited  
1 Church Ministers   4  
2 Youth Reps  76  
3 Chiefs  62  
4 Women’s Reps 60  

 Total  202 270 
 
7th     Consultation  
Date:   Tuesday, 24January 2017 
Districts Invited: Falealili and Siumu 
Venue:   CCCS Hall at Siumu   
 

No.  Groups  No. Attending No. Invited  
1 Church Ministers    5  
2 Youth Reps  48  
3 Chiefs  54  
4 Women’s Reps 40  

 Total  147 170 
 
8th      Consultation  
Date:   Thursday, 26January 2017 
Districts Invited: Safata 
Venue:   CCCS Hall at Saanapu  
 

No.  Groups  No. Attending No. Invited  
1 Church Ministers    5  
2 Youth Reps  37  
3 Chiefs  34  
4 Women’s Reps 21  

 Total   97 100 
 
9th       Consultation  
Date:   Tuesday, 26January 2017 
Districts Invited: Fagaloa ma Anoamaa 
Venue:   CCCS Hall at Falefa  
 

No.  Groups  No. Attending No. Invited  
1 Church Ministers    7  
2 Youth Reps  41  
3 Chiefs  43  
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4 Women’s Reps 48  
 Total   139 220 

 
10th        Consultation  
Date:   Thursday, 2February 2017 
Districts Invited: Sagaga 
Venue:    St Theresa Hall Leauvaa 
 

No.  Groups  No. Attending No. Invited  
1 Church Ministers    7  
2 Youth Reps  20  
3 Chiefs  39  
4 Women’s Reps 30  

 Total   96 120 
 
A meeting by the village mayors and women’s representatives was held on this same day as well as a 
meeting by the MNRE on environmental hazards and waste. 
 
11th         Consultation  
Date:   Wednesday, 14February 2017 
Districts Invited: Faleata 
Venue:   TATTE Conference Centre  
 

No.  Groups  No. Attending No. Invited  
1 Church Ministers    6  
2 Youth Reps  21  
3 Chiefs  51  
4 Women’s Reps 31  

 Total   109 210 
 
12th         Consultation  
Date:   Tuesday, 19 September 2017 
Districts Invited: Vaimauga 
Venue:   TATTE Conference Centre  
 

No.  Groups  No. Attending No. Invited  
1 Church Ministers    2  
2 Youth Reps  42  
3 Chiefs  24  
4 Women’s Reps 30  

 Total   98 170 
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13th         Consultation  
Date:   Wednesday, 20 September 2017 
Districts Invited: Vaimauga 
Venue:   TATTE Conference Centre  
 

No.  Groups  No. Attending No. Invited  
1 Church Ministers    1  
2 Youth Reps  31  
3 Chiefs  18  
4 Women’s Reps 14  

 Total   64 130 
 

DELIVERY OF CONSULTATION MEETINGS 

A standard format of presentations – focus groups – plenary was used for all community consultations.  
Following the opening prayer, the CLAC Chair made an opening address and introduced the CLAC Project 
Group.  Presentations from the CLAC project group were then delivered to inform and set context for 
consultations. Participants were then divided into four separate focus groups each chaired by a member of 
CLAC or MNRE. 

1. Chiefs 

2. Untitled mothers/women 

3. Untitled men  
4. Youth and Church Ministers 

Focus group participants were invited to nominate someone from their group to facilitate and scribe while 
members of the CLAC group were on hand to respond to questions however, members of the CLAC project 
group assumed these roles when focus group participants preferred not to.  Focus group discussions continued 
for on average, 2 hours. 

At the end of focus group discussions, participants were invited back into the bigger group for a plenary 
session.  The plenary session would often comprise responses to questions from the floor with participants 
raising questions or making comments that were particularly topical during their focus group sessions or raising 
questions or comments that were not able to be raised during focus groups due to time constraints.  In general, 
Participants used this opportunity to make statements about matters that were most pertinent to them and to 
address CLAC directly in the Samoan customary way. 

Detail on substantive questions and issues raised at consultations along with responses to those, can be found 
in Part III of this report.  
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EVALUATION OF IMPLEMENTATION OF CONSULTATIONS 

In order to assess the degree to which the consultations were delivered in line with CLAC’s Cabinet approved 
consultation strategy.  The evaluation sheet was designed to provide feedback on the method for delivering 
the consultation and enable CLAC to improve on the way consultations are delivered into the future.  
Evaluation sheets were distributed to participants as they arrived at consultation meetings.  All participants 
were asked to complete and submit these evaluation sheets before they left the venue.  .  Analysis of the 
evaluation sheet revealed that: 

Awareness of what the meeting was about 

81% of participants knew what the meeting was about before they arrived 

How did you learn about the meeting? 

Over two thirds (71%) of participants learned about the meeting from the Pulenuu.  Almost one third 
(27%) learned about the meeting through government representatives (which could well be the 
Pulenuu as this is also how Pulenuu are referred to) and a small number (2%) were informed by the 
Church Minister.  

Did you receive any written information and if so, was it helpful? 

The majority (81%) of participants received written information about issues discussed at the 
consultation.  The vast majority of those (87%) read the information and felt that the information 
helped them to understand better the issues being consulted upon.   

Sufficient time prior to the meeting to read and understand the information? 

Of those who received written information about issues discussed at the consultation, only 58% 
received information at least two weeks before the meeting and approximately two thirds of these, 
felt that two weeks was sufficient time to read and understand the information.  The remaining third of 
participants felt that two weeks was not sufficient time for them to read and understand the 
information.  

Opportunity to have a say during the consultation? 

Sixty seven percent of participants felt that they had an opportunity to have a say during the consultations.  
The remainder did not feel they had ample opportunity to have their say and offered various reasons and 
suggestions the most common amongst those being: 

• Meeting was too short and insufficient time 

• Their issues were already raised by others 

• Need to have these meetings in each and every village 

• Need to have meetings by age group in villages 

• Need to have more meetings like this. 
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PART II:  PRESENTATIONS BY CLAC & MNRE 

CHAIRMAN’S ADDRESS: SEAMALEPUA OLOIALII AILUAI 

The Strategy for the Development of Samoa 2016 to 2019 (SDS)is the founding document for government 
ministries, organisations and state owned enterprises that guide the development of their strategic plans 
with the vision of “accelerating sustainable development” and its mission of “broadening opportunities 
for all”. The initiative by the Government of Samoa for the leasing of customary lands relates strongly to 
the aspiration of the SDS of improving the wellbeing of its people.  
 
The objective of this consultation is to obtain meaningful views and feedback from the community on 
matters of interest and issues related to the leasing of customary lands for economic use to achieve the 
wellbeing of families and villages. This intended outcome relates to the Samoan saying that village 
blessings are initiated from the mountains (elders). Thus, consultations for this initiative started in 2006 
under the leadership of Reverend Oka Fauolo, chairman of the original Steering Committee and the 
promotion is continuing.  
 
Leasing of customary lands administered under the Land Alienation Act 1965 has been in practice for the 
past 50 years. The concept of encouraging better use of customary lands for economic purposes is therefore 
not new. It has been a concept that has been nurtured for quite some time. The framework for consultations 
and promotion of this concept has been well integrated into the Government’s goals for strategic 
development given the benefits of leasing to families and villages.  
 
Chiefs or head of families are vested with the responsibilities of looking after the well fare of their families 
on a day to day basis. Samoa doesn’t have mineral resources or oil reserves like other countries. However, 
it has large areas of lands most of which are idle. About 565,000 acres of lands are unused. There are 
difficulties in accessing some of these lands. A lot of family members are residing overseas. With these 
challenges, other uses of these lands are explored and leasing for economic use is a viable income 
generation option for families to receive benefits and improve their wellbeing.   
There are three types of land ownership in Samoa. Government, customary and freehold owned lands. 8% 
of the lands is freehold. 11% of lands is Government owned and 81% is customary lands under the Chief’s 
authority. Customary lands cannot be owned by an individual. To date, only 300 leases on customary lands 
are recorded comprising leases on hotels / resorts, telephone poles, shops, businesses and others. Overall 
use of customary lands for lease is just below 1% of total customary lands which translates to just under 
2000 acres. This means an estimated 500,000 plus acres of customary lands remain unused.  
 
The importance of these information and consultation programs is to clarify the legal rights of the land 
users and land owners. Also of critical importance is re-enforcing the provision of Article 102 of the 
Constitution which prohibits the sale of customary lands. This article cannot be changed or amended by 
Parliament other than a plebiscite vote by the citizens of Samoa of which a two thirds (2/3) majority is 
needed to facilitate a change to Article 102 of the Constitution. Leasing of customary lands cannot be 
legally binding without the formal consent of the Chief (Matai) and his/her extended family.  
 
Article 102 of the Constitution also clarifies that leasing or licensing of customary lands can be carried 
out. Dialogue /consultations between the Commission, Government Solicitors, and Financial Institutions 
including the National Provident Fund (NPF) have started on the possibility of mortgaging leasehold 
interests as part of collaterals for loans to develop leasehold properties for business /commercial purposes. 
The issue to be re-enforced for clarity and understanding is that it is NOT the land being mortgaged but 
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the leasehold interest. The other issue is that the leasehold interest cannot be considered for mortgage 
unless the land owners provide written consent to the financial institution involved.  
 
Lease terms for hotels is 30 years. A licensing term is 10 to 20 years for electrical poles, telephone poles, 
shops and churches. A right of renewal can be negotiated from 30 years to another 30 years. Likewise a 
right of renewal for licensing can be negotiated from 10 years to another 10 years or 20 years for another 
20 years. In the case of a renewal, new terms and conditions are negotiated including lease payments, as 
well as additional improvements and /or additional business activities and /or whether the lease or license 
will continue or not. The lease payments are reviewed every five years during the term of the lease. It is 
also the time for a new chief to sign the lease or the license if the chief who signed the original lease or 
license has died.  
 
This information is disclosed so that it can be consulted upon and made known so that the public can 
express their views and opinions including representatives of male and female youth groups, women, 
village mayors, church ministers /pastors and chiefs and orators of villages. The objective is to encourage 
open discussions and expression of relevant views and opinions from the various sectors of the community 
as they represent quality feedback from families, villages and church groups.  
 
The intention is for the Commission to carry out consultations throughout the whole country to obtain 
their views on this important initiative. Contributions by the representatives of women and youth have 
been recognised so that they can help inform all heirs of families since land is a valuable asset in Samoa 
guarded and managed by the chief /orator being head of the family.  
 
Upon completion of this consultation, it will provide added knowledge and understanding to the 
Commission who will in turn provide appropriate advice to the Government to undertake relevant changes 
in line with the Samoan culture and values.  
 
The Commission is not pressing you to lease your lands, but the message it brings is for you to explore 
other options of utilising customary lands that are lying there unused and idle.  
 
Good Day  
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ROLE OF THE CUSTOMARY LAND ADVISORY COMMISSION: TUSANI RETI - 

COMMISSIONER 

There is now a Customary Land Advisory Commission that was established by legislation 2013, namely 
the Customary Land Advisory Commission Act 2013. The goal of the Commission is to encourage the 
better use of customary lands through leasing of these customary lands for the welfare of the families. The 
Commission the country’s representative to the Government. The Commission’s presence today is to 
convey these matters to you so that your opinions and views will be incorporated into CLAC’s programs. 
It enables revisiting the legislation at areas where the legislation is not very clear so that our customary 
lands are firmly protected.  
 
Why does the Government (of Samoa) want to re-enforce promoting the lease of customary lands? Leasing 
of customary lands is not a new practice. Samoa is not like other countries with large natural resources 
such as large marine resources, oil reserves, lands and minerals.  Samoa relies mainly on its lands and 
marine /sea resources for its economic wellbeing.  
 
An observation nowadays is that most of our lands are lying idle. A lot of families have migrated overseas.  
A lot of the lands are seen to be undeveloped. There are many families that have been reaping the benefits 
of leasing their lands for such projects as churches, telephone poles, manufacturing buildings, hotels, 
shops and others. A lot of other families want to lease their lands because of hardship reasons but are 
hindered by differences of beliefs on the use of these lands.   
 
The presence of the Commission today is to appeal for your cultural knowledge and advice on this issue. 
To find out whether there are any other reasons or issues that are a hindrance and discouraging landowners 
to lease customary lands. This will enable the Government to make appropriate decisions that are based 
on the general consensus of the people. Less than 1% of customary lands are currently being leased. The 
Commission’s task will be made easy if we all work together. Views and amendments that you will share 
with us will help to modify appropriate changes to the current legislation for improvements in the future.  
 
Information and communication programs are in progress through the “Are you aware” TV1 series so that 
there will be no questions raised by the people, as the issues are clear and understandable to the whole 
country. Our lands cannot be sold or used as collateral for loans.  These consultations are looking to 
encourage better use of customary lands that are currently not being used.  Be assured, that you should 
not be concerned or worry if you do not wish to lease your unused lands. They can be left as they are.  
 
If our responses are not satisfactory, then you can seek further clarification from the office of the MNRE 
and CLAC.  
 
Good Day  
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ADDRESS BY THE LEGAL ADVISOR OF THE MINISTRY OF NATURAL RESOURCES AND 

ENVIRONMENT (MNRE) 

 
The subject of lease of customary lands is a sensitive issue. It is sensitive because the lands and its 
environment are a blessing from God. Government does not have authority over customary lands, the 
authority is with the chief since the chief is the guardian of assets for families and villages. It is clear from 
the Constitution of the Independent State of Samoa 1962 that the sale of customary lands is prohibited. 
Unless a plebiscite is carried out which requires two thirds vote of the whole country, then an amendment 
can be made to Article 102 of the Constitution.  
 
Three years since the Constitution of the Independent State of Samoa was passed in 1962, the law on the 
Alienation of Customary Lands for Leasing was passed in 1965 and it was then possible to lease lands for 
development purposes which lead to the improvement of the economic wellbeing of families and villages. 
The foresight and wisdom of the leaders who drafted the Constitution of the Independent State of Samoa 
is very much acknowledged.  
 
A lease of customary land can be up to 20 to 30 year term. Licensing is up to 10 years then the parcel of 
land involved returns to the owner of the customary land. The various types of leases under the current 
legislation includes leases for hotels which can be for a term of 30 years and a right of renewal for an 
additional 30 years when required. Developments for the general economic wellbeing of the public such 
as telephone poles and electric poles can be for a term of 20 years and this applies to churches as well. 
Lease payments are negotiated every five years.  
 
There are three types of land ownership in Samoa. Lands owned by the Government, customary owned, 
and freehold owned. About 8% of the total lands are freehold owned. About 11% are Government owned 
and 81% are customary owned under the authority of the chiefs. Customary lands cannot be owned by an 
individual. Up to now, there are 300 leases being registered comprising hotels, telephone poles, shops, 
businesses and others. Less than 1% of customary lands are currently being leased. Less than 2000 acres 
of these customary lands have been leased. If converted to acres, then over 500,000 acres of customary 
lands are unused.   
 
Not utilising customary lands for economic development is a barrier to the development of families and 
villages. Benefits of leasing provides employment for the youth. While we are not pressing the issue, we 
would like to highlight the benefits of leasing. 
 
Understanding matters related to leasing should not be restricted to lawyers. It is important that each 
person should also know (understand) since most of our people reside on customary lands.  
 
The main objective of this consultation is to convey the benefits of leasing customary lands. If one intends 
to lease and confirmation of the boundaries have already been surveyed, and an individual or company 
intending to establish a business on the land has been identified as the lessee, and that negotiations with 
the chief and family members have completed and finalised, then MNRE should be contacted. The MNRE 
is vested with the processing of the lease agreement. It is also important that confirmation of the authority 
over the customary land involved should be obtained from the Ministry of Justice. This will avoid having 
to be advertised in the Savali newspaper. If the authority over this land is not confirmed then the intention 
to lease the land involved should be advertised in the Savali newspaper for three (3) months to be cleared 
of any objections. If there is an objection, then the matter will be referred to the Lands and Titles Court to 
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settle the rightful authority over this land. If after three months advertisement and there is no objection, 
then the lease agreement process by the MNRE can then be implemented until completed.  
 
It is very important that the landowner and the user (lessee) understand the terms and conditions of the 
lease agreement including the types of leases, term of lease, rights of the lessee and rights of the lessor, 
area of land to be leased, whether boundaries have been surveyed and confirmed and who pays for the 
survey work.  
 
Authority over customary land cannot be registered under the name of a chief (matai). The only part where 
the chief’s name is registered is the application for a lease agreement form, but the Minister (of MNRE) 
signs the lease agreement as the guardian of the customary land involved. There are many shops leased 
by Chinese but they cannot buy the land on which the shops are located. Only the chief can apply for a 
lease arrangement. Under the law, an untitled person (with no chiefly title) cannot apply for a lease 
arrangement.  
 
Leasing of your land is your choice. Your economic wellbeing is your prerogative. We are chiefs who are 
guardians of assets for our families. The wellbeing of your family depends on your decisions. We don’t 
have to rely on the expatriates to lease our lands. We have members of our families who have been residing 
overseas for many years and have decided to return and establish a business development. The lands can 
be leased to the members of your families for their developments. If for some reasons the development 
fails, the lessee may return but the land will remain under its rightful owner.  
 
May the love of God be with us. My sincere apologies if I have spoken or acted out of respect in your 
presence.  
 
Good Day  
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ADDRESS BY THE MINISTRY OF NATURAL RESOURCES & ENVIRONMENT ON THE 

LEASE APPLICATION PROCESS.  

A paper was given out for the participants that provides details on the process for the leasing of customary 
lands (Annex 2). 
 
The point to be enforced today is that an untitled (non-matai) person cannot make an application to lease 
customary land. An untitled male or female cannot apply to lease customary land that she/he is an heir to. 
Customary lands are owned by chiefs or those with chiefly titles that have been properly registered by the 
Court (Lands & Titles Court) who have been vested with the authority over their lands.  
 
If a chief intends to make an application to lease his /her customary land but not sure whether it is he/her 
who has the authority over the land, then it should be advertised for three months. If there is no objection 
within the three month period, then one can proceed with the lease application process. If there is an 
objection, then the matter will be referred to the Court (LTC). Proper confirmation should be provided to 
the MNRE after the court case to verify the rightful authority over the land involved before proceeding 
further with the lease application process.  
 
The Minister (of MNRE) signs the lease agreement. The Minister is the guardian and he acts on behalf of 
the land owners. The reason for the Minister signing the lease agreement is to protect the land being leased. 
If the Chief signs the lease agreement, then on his /her passing the spouse and children may claim 
ownership of the lease. This is the reason why the Minister signs. There are no other names such as the 
name of the chiefs or owners of the land on the lease agreement. The Lease Agreement specifies the 
purpose of the lease whether it be for a telephone pole, electrical pole, or hotel followed by the description 
of the land and the village where the land is located. It does not contain the name of the chief with the 
authority over the land. The ownership of the land is not permanent. It changes from time to time. If the 
reigning chief with authority dies, then the successor takes over the authority /ownership of the same land.  
 
When the first term of either 20 years or 30 years is completed, then terms and conditions of the lease will 
be renegotiated. It includes the issue of renewal for continuity. The two parties being the lessee and the 
landowner should agree on the terms and conditions. All terms and conditions are properly negotiated so 
that both parties are clear on the contents of the lease agreement.  
 
Payments of all leases are made with the MNRE who deposit the funds into a Trust Account. A 5% of the 
lease payment is levied by the MNRE for services rendered.  
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RIGHTS OF CUSTOMARY LAND OWNERS - MNRE 

The rights of landowners listed below were conveyed and discussed during the public consultations. 

It is important to recognize the rights of the landowners when proposing changes to relevant policy and 
legislation so that their rights are in line with the normal rights of developers including the following:  

• The right to accept or reject the use of the leasehold interest for collateral to a mortgage for 
financing purposes.  

• The right to accept or reject the taking over of the leasehold interest by another party due 
to non-payment of a debt or any other reasons.  

• The right to receive the payment of the lease in accordance with the terms of payment of 
the lease agreement  

• The right to receive income from interest for not paying lease payments on time or other 
benefits derived from the lease. This appropriate action can result in charging interest of up 
to 14% as stipulated under the Financial Institutions Act 1996  

• The right for the lease payments to be paid first prior to a loan obligation even if demanded 
by the lender in accordance with the loan agreement.  

• The right to be empowered to enforce the terms and conditions of the lease agreement even 
if they are not signatory to the agreement. These conditions may include priority given for 
employment, education grant, source for the sale of their products and any other 
developments that will provide general benefits to the community.  

• The right to ensure the protection of the environment. These include monitoring of any 
illegal trading, unlawful use of chemicals and gases, waste management practice, and other 
relevant activities that may endanger the environment.  

• The right to review the lease payments. 
• The right to enter the land being leased. 
• The right to be informed of any debts related to the leasehold development as well 

disclosing income received.  

REASONS THAT WARRANT CONSENT OF THE OWNERS OF CUSTOMARY LANDS - MNRE 

The reasons that warrant the consent of the customary landowners were conveyed to the participants 
during the consultations.  

• The consent by the customary landowners is needed if the lessee wishes to transfer the 
leasehold interest to another party or transfer part of the leasehold interest to another party.  

• A transfer of the leasehold interest to another party is not legally valid unless the consent 
of the landowner is provided.  

• There should be a provision in the lease agreement for the landowners consent for a transfer 
and this consent should not be unreasonably withheld...  

• The right to accept or reject the use of the leasehold interest as collateral for a loan must be 
recognized. This right should be clearly stated in the lease agreement. This will be 
beneficial since the borrower will be aware of the landowner’s position when considering 
the loan proposal for development of the leasehold.  
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PART III:  QUESTIONS AND ISSUES RAISED DURING CONSULTATIONS 

 

This Part presents: 

1. Questions and issues raised by participants during consultations 

2. On the spot responses to consultation participants by CLAC and MNRE  
3. CLAC’s position on whether and how questions and issues raised should be incorporated into 

proposed legislative reforms. 

Responses to questions raised across all consultation meetings and CLAC’s position on implications for 
proposed reforms are organised along the following themes: 

1. Most Frequently Asked Questions  

2. Significance of this consultation 

3. Authority to lease customary land 

4. Customary land leasing arrangements 

5. Distribution of benefits from leased customary land 

6. Mortgaging leasehold interest in customary land 

7. Churches and customary land 

8. Miscellaneous issues re customary land leasing. 
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MOST FREQUENTLY ASKED QUESTIONS 

 

PARTICIPANT’S 

QUESTIONS 

RESPONSES CLAC POSITION RE  

IMPLICATIONS FOR REFORM PROPOSALS 

1. Question Is there a 
provision in the 
legislation that 
describes how the 
paramount chief 
distributes lease 
proceeds.  

This is the benefit of our consultation. It is to 
review the legislation for the benefit of 
harmony within families. There should be an 
amendment to the legislation to provide for an 
agreement between the paramount chief or 
chief and members of the family with the right 
to the land involved. The heirs will receive their 
share of the lease proceeds directly through 
their bank accounts as practiced in Fiji. 
 
 

Legislating the powers of matai with 
reference to the distribution of 
proceeds from leased customary land 
has far reaching implications that 
extend beyond leasing customary 
land.  These issues may more 
appropriately be addressed in the 
context of the work of the Law Reform 
Commission regarding the Pule fa’a 
Sa’o.   
 
Decisions on how families use their 
money should be left with the families.  
The Commission does however 
encourage families to put in place 
family agreements that ensure those 
entitled to proceeds from the lease 
benefit. 

2. Question The lease 
term is 20 years. A 
renewal of 20 years 
is agreed to followed 
by another 20 years 
and the process 
continues extending 
the term of the lease. 
All those who 
initiated the lease 
and have full 
knowledge of the 
lease conditions 
have passed on. 
Would the 
continuing renewal 
of the lease term 
provide enough 
evidence for the 
lessee to claim 
ownership of the 
land? 

Leases (lease payments) are reviewed every 
five years. At the completion of the first 20 
years then a full review of the lease terms and 
conditions will be done. The review includes 
consultations with the heirs and the paramount 
chief regarding the renewal of the lease. The 
review also determines whether the lease will 
continue or otherwise as decided by the 
landowners. If the paramount chief who signed 
the lease agreement has passed then the 
successor can apply for continuation of the lease 
on new terms and conditions. It is important the 
lessee and the landowner agree on the revised 
conditions if there are new conditions. It means 
that there is close cooperation between the 
lessee and the landowner. It resolves any 
doubts on the issue of ownership of the land 
especially if the lease is on an extended long 
term basis. The landowner should closely 
monitor progress of the lease on a regular basis 
to ensure that the lessee is complying with the 
conditions agreed to. 

No implications for proposed 
legislative reforms.   

A lessee does not get ownership of the 
land no matter how long the lease runs 
for or how many times it is extended. 
There is no concept of “adverse 
possession” (i.e. the assumption of 
ownership of land by occupation of it) 
in Samoa, and even under this 
principle possession of land under a 
lease gives no right of ownership. 

The term of a lease over customary 
land depends on the purpose, which 
must be an authorized purpose, for 
which it is leased, and that the first 
term is given with option to renew 
twice but at the end of each term, the 
land owners have the opportunity to 
discuss the terms and conditions of the 
lease agreement and consider 
whether or NOT they wish to give that 
extra term.  
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3. Question Can the 
customary lands be 
used to mortgage a 
loan?  

 

No, it cannot be done. Article 102 of the 
Constitution of the Independent State of Samoa 
clearly stipulates that customary land cannot be 
sold.  The leasehold interest can be used as 
mortgage for a loan. But using customary lands 
as mortgage is prohibited. The leasehold 
interest cannot be used for mortgaging 
purposes unless a written consent by the 
landowners is obtained for this purpose. 
 
By the end of our consultation today we should 
not have any further doubts on this issue. It is 
absolutely prohibited to sell customary lands or 
be used to mortgage a loan from any financial 
institution. This is the only Article of the 
constitution that cannot be amended by 
parliament unless a plebiscite is carried out that 
requires a two thirds (2/3) majority consensus 
of the voters for an amendment to take place.  
 
It is the legal right of the lessee to occupy the 
leasehold land owned by another party. This 
leasehold interest can be used to support loan 
financing for improvements on the leased land. 
The leasehold cannot be used for such purposes 
if the landowner has not given consent to use 
the leasehold interest as collateral for a 
mortgage on a loan. The lease arrangement 
and agreement to use the leasehold interest as 
collateral for a mortgage cannot be processed 
and finalized if the written consent of the 
landowner is not provided for the use of the 
leasehold as collateral for mortgage over a 
loan.  

No implications for proposed reforms 
 
Legislative reference 

• Article 102 of the Constitution 
of the Independent State of 
Samoa. – Customary land 
cannot be sold [and therefore, 
cannot be mortgaged]. 

• Section IV of ACLA 1965 
Only the leasehold interest in 
customary land can be 
mortgaged. 

 
Proposed reforms will make it especially 
clear that any mortgage over the 
leasehold interest in customary land 
must be agreed to in writing by the 
landowner.  
 

The prior written consent of the land 
owners should be properly 
ascertained when negotiating the 
lease so it is included as a provision of 
the Lease Agreement, However, if the 
consent is not in the lease agreement 
then lessor needs to make sure it gets 
the written consent of the land owners 
AND MNRE must also check that there 
is a written consent provided as an 
annex to the Lease Agreement that 
permits the lessor to mortgage the 
leasehold interest over the customary 
land.   
 

Under proposed reforms a lease can 
only be mortgaged if the landowners 
give their consent – either as stated in 
the lease itself or by separate written 
consent. 

4. Question There some 
instances where 
customary lands were 
gifted by the chiefs of 

No legislative provisions exist for ‘gifting’ of 
customary land including for the purposes of 
church buildings.  Landowners and church groups 

No implications for proposed legislative 
reforms. 
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the family’s years ago 
to churches to build 
their prayer houses 
such as the CCCS and 
the Methodist. These 
chiefs have passed on 
but the heirs have 
changed 
denominations. There 
are times where the 
heirs have requested 
payments for the use of 
these lands or have 
applied to lease these 
lands which were 
gifted by their 
forbearers for building 
prayer houses and 
church development.  

are strongly encouraged to enter into legal lease 
arrangements for such land. 
 
This is why the Mormon church has opted to lease 
customary lands it is using within the villages so 
that it secures developments on the leasehold land 
and it also enables the families of the landowners 
to receive income to support the development of 
their families. On the security issue raised, it is 
highly preferred that gifted lands should be well 
documented and submitted to the Court Office 
with proper signatories to formally seal the 
agreement (gift). Conditions of the agreement 
should also be clear such as continuity of the gifted 
land is subject to the continued operation of the 
church and if the church is discontinued for 
whatever reasons, then the land is returned to its 
rightful owners. There are times when the chief 
(landowner) changes denominations and this could 
threaten the leasehold agreement. It is strongly 
advised that gifted land for these purposes should 
be well documented to address any differences 
that may arise in the future.  

This is an issue that does not relate to the 
leasing or mortgaging of leasehold 
interests on customary land. It should be 
considered in the context of other 
reforms. 
 
What can be done is to prepare a Gift 
Deed whereby the families can stipulate 
that if the purpose of the land is 
changed i.e. no longer used for the 
purpose that if was gift for, then the 
land returns to the family. The benefits 
from the church or school are often 
considered by the land owners when 
gifting land. It is not a decision done 
lightly and often done in the interest of 
future generations benefiting e.g. get to 
attend school close at home OR spiritual 
development. 

 
 

5. Question Knowledge 
of the land being 
leased without the 
consent of the chief and 
heirs who are the 
rightful owners of the 
customary land.  

Legislation states that land can only be leased by 
matai.  Consultation with the extended family is 
important and strongly encouraged.  Disputes 
over authority over the land are settled at the 
LTC. 
 
The first step is very important. The extended 
family (heirs) should consult and discuss for a 
consensus to lease. This also contributes to peace 
and harmony of the members of the extended 
family. 

The law (s5 ACL) currently provides for 
any Samoan who claims to be a 
beneficial owner to apply for a lease 
over customary land. 
 
There is NO need to stipulate that the 
applicant must consult with the family as 
Samoan tradition and customs dictates 
that the matai Sa’o consults with family 
on any matter. It is safe to assume that 
the matai who comes to apply for a 
lease must have already done so 
especially when the matai applicant is 
the Sa’o of the aiga.  Not recommended 
for proposed legislative reforms.  

6. Question What 
measures can be done 
to address additional 
developments on to the 
leasehold deviating 
from the lease 
agreement.  

Lessees must comply with the terms of the lease.  
Landowners through MNRE can put a stop to new 
developments which were not agreed to in the 
lease and can either re-negotiate lease price and 
terms related to the new development or 
terminate the lease if conditions are not adhered 
to.   
 
It is important for the landowner to closely monitor 
the conditions of the lease agreement in place. If 
there are additional developments deviating from 
the lease agreement then the MNRE should be 
notified immediately. The MNRE gives notice to 

No further reform proposals 
recommended. 
 
Law already requires compliance of 
lessee with terms and conditions of 
lease.   
 
The Lease Agreement contains the 
agreement of the parties the terms and 
conditions and their compliance. So if 
one party breaches then the Minister 
can take action as a party to the Lease 
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the user /lessee to cease the additional 
development. There is an option for negotiation 
between the landowner and user for increased 
lease payments for the additional developments. 
The landowner has the right to terminate the lease 
if the conditions are not adhered. The overall 
intention is for the lease agreement to continue. It 
is important that the MNRE contact the lessee /user 
to negotiate with the landowner for an 
appropriate increase in lease payments.  
 

Agreement BUT the proposed reforms 
will allow landowners to take action for 
compliance directly without waiting or 
relying on MNRE (acting on behalf of 
the Minister). 

7. Question If the lease 
agreement is 
discontinued before 
the end of lease term 
of 30 years who takes 
possession of the 
equipment and 
buildings and other 
assets on the leasehold.  

Ownership of assets and improvements on the 
land if the lease is terminated before the end of 
the term, or at the end of the lease period should 
be specified in the lease agreement.  
 
It is important to clearly understand the conditions 
of the lease before it is signed. The conditions 
include how these assets are treated when the 
lease agreement ends. The landowner has the 
right to purchase the assets on the leasehold. The 
user/lessee also has the right so these conditions 
should be clearly stated in the lease agreement 
before being finalised and signed.  

How improvements including fixed 
structures etc. are dealt with on 
termination of the lease must be 
negotiated and included in the lease 
agreement in accordance with the 
contract law.  In many cases the 
landowners will want to take over 
ownership but in some cases they will 
want the land to be reinstated to its 
original condition.  Standard provisions 
include what happens to improvements 
on the land that has come to the end of 
a term or is discontinued before the end 
of the term.   This should be negotiated 
and not legislated. 
 
The reforms propose the improvements 
can be sold to the land owners prior to 
the lessee selling it to someone else OR 
removing it or destroying it. 
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1. Question Why is the 
Government enforcing 
this leasing idea now 
given that this was 
unheard of in the past 
especially by our 
forefathers?  

Legislation related to the ability to lease 
customary land is not new and has been 
in place for over 50 years since the 
Alienation of Customary Land Act 1965.  
CLAC is keen to ensure that those 
families with un-used customary land, 
know about the option to earn income 
from leasing that land to businesses. 

No action recommended re reform 
proposals. 
 
Whilst the three options (leasing, licensing 
and mortgaging the leasehold interests of 
customary land) have been around since 
1965 (ACL Act) only two options of 
leasing and licensing have been used 
widely as the ACL Act provides a 
framework to facilitate the use of those 
options. The mortgaging of leases though 
has not been widely used due to the fact 
that there was no legal framework 
provided in the ACL Act that would 
facilitate the use of that option. Therefore, 
the Government is working on developing 
a legal framework that will facilitate the 
mortgaging of leases over customary 
land. 

2. Question There are 
not enough members 
present to represent 
the position of the 
village in consultations 
such as this one. This 
topic should have been 
discussed in the 
villages first.  

This is an important topic and that is why 
national consultations such as this have 
taken place several times before over 
the last 10 years.  Everyone here is a 
representative of families and village 
groups and can take these maters back 
to discuss with families and others in the 
villagers.    

No action recommended re reform 
proposals. 
 
This is not the first time that CLAC has 
consulted with the public on issues 
associated with leasing customary land 
and it won’t be the last.   

3. Question It seems like 
the Government is 
forcing the leasing of 
lands, and it seems like 
this intention was a 
front for its decision to 
use the Sili River for a 
hydroelectricity 
project since the 
Government 
maintained that there 
will be no funds to be 
paid out. The village 
(Sili) wanted payments 

Government is not forcing the lease of 
customary land.  Government can take 
lands for initiatives intended for public 
purpose /wellbeing under the Taking of 
Lands Act 1964.  This however, is not the 
focus of this consultation.  This 
consultation is about the option that 
customary land owners can lease their 
un-used land, should they choose to, for 
a purpose authorized under the ACL Act 
e.g.: hotel, development, agricultural, 
pastoral, factory for manufacturing, 

 

No action recommended re reform 
proposals.   
 
The proposed reforms are aimed at 
permitting leases on customary land to be 
mortgaged in order to raise development 
financing. 
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for the lease of their 
lands.  

4. Question What if you 
don’t want to lease 
your land? 

The Commission is promoting to you, the 
option of leasing un-used customary 
land in return for income and possibly 
other benefits such as employment for 
villagers.  However it is the choice of 
families and their matai as to whether 
or not to lease such land. 

No action required re reform proposals 

5. Question Can we 
reject a plebiscite 
vote? 

Article 102 of Samoa’s Constitution 
prohibits the sale of customary land.  
This can only be changed by a plebiscite 
vote requiring two thirds majority of the 
country. 

Out of scope.  No action required re 
reform proposals.  However, for clarity, 
the public can reject a plebiscite if enough 
people vote NO to any proposed 
changes to the Constitutional prohibition 
to the sale of customary land. 
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1.  Can customary land be 
leased to other members 
of the family or is it only 
to business people?  

Yes customary land can be leased to family 
including heirs of the family who return to 
Samoa and want to set up a business on their 
family customary land.  It is handled a similar 
way whereby consultation with the family is 
strongly encouraged, and the paramount 
chief goes through the lease application 
process. 

Proposed reforms remove the 
requirement that only matai can 
lease lands to enable any member 
of the family to take out a lease and 
become a lessee of customary land.  

2.  How about families 
without a chief and only 
untitled women or 
children are left in the 
family? 

It is rare for a family to have no chief who is 
bestowed guardianship of the family. If 
there are only untitled youth then that person 
should be bestowed with a chiefly title to 
make decisions on the lease of customary 
lands. 

No action re reform proposals 
recommended.   
 
Customary land is held for families 
under the authority of matai.   

3.  If it is an adopted 
person who has been 
bestowed a chiefly title 
in the family. Does this 
person have the 
authority over customary 
lands of the family?  

A person who was legally adopted and 
holds the appropriate chiefly title, has the 
right to the authority over customary lands. 

No action re reform proposals 
recommended.   
 
This is NOT an issue for the 
Government to interfere with. The 
issue of Samoan adoption is one for 
the family to deal with as to whether 
they bestow their family title onto 
the adopted child. You will find that 
the bestowal of title to adopted 
children happens and once you are 
bestowed that matai title then you 
have the authority over the 
customary land belonging to that 
family title. 

 
4.  Knowledge of the land 

being leased without the 
consent of the chief and 
heirs who are the rightful 
owners of the customary 
land.  

The first step is very important. The extended 
family (heirs) should consult and discuss for a 
consensus to lease. This also contributes to 
peace and harmony of the members of the 
extended family. 

No action re reform proposals 
recommended.   
 
Samoan customs and traditions 
require matai to consult with the 
family before taking a decision on 
the use of the family customary land. 
The applicable law here is Samoan 
customs and traditions. 

5.  There are many 
paramount chiefs 
residing overseas 
permanently and have 
prevented opportunities 
to lease lands.  

The first step is for consultation amongst heirs 
residing in Samoa.  An expressed position of 
the paramount chief residing overseas should 
be conveyed through the chiefs residing in 
Samoa during the consultation.  The 
opportunity exists for paramount chiefs and 
the extended family to consult each other 

No action re reform proposals 
recommended.   
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before and when the intention to lease is 
advertised. A chief residing overseas cannot 
submit an application (for lease) because of 
his/her residency status. 

6.  Some of the lands at 
Samalaeulu were 
originally developed by 
our parents. These lands 
were not under authority 
of a chief or paramount 
chief. The authority vests 
on our parents and their 
children. None of the 
children have a chiefly 
title and parents have 
passed on. Samalaeulu 
village is preparing a 
submission to the Lands 
and Titles Court of the 
Ministry of Justice for 
these lands to be 
registered under our 
parents and us the 
children. The chief or 
paramount chief will 
have no authority over 
these lands.  

In accordance with the legislation and 
Constitution of Samoa the chiefs have the 
authority over customary lands. There must 
be a chief having authority over lands given 
their status of being customary lands.  But 
nothing prevents you from submitting your 
proposal to the Courts for a clear response 
in order to settle your claim. 

Individual case.  No action re reform 
proposals recommended. 
 
This is an ownership of customary 
land matter which is to be dealt with 
by the Land and Titles Court and is 
not an issue for these reforms. 

7.  A lease for 20 years 
has been in place for a 
cattle farm. It has been 3 
years since the lease has 
been in operation. 
Negotiations have been 
completed as well as the 
advertisement in the 
Savali newspaper for 3 
months. There was no 
objection. However, the 
paramount chief who 
resides overseas has just 
found out about this 
arrangement. The chief 
returned and stopped 
the lease operating. The 
lessee then terminated 
the lease agreement.  

It is important to consult first. The extended 
family and the paramount chief should be 
well informed of all arrangements. This will 
avoid future problems that may arise later 

No action re reform proposals.  
 
Lease termination provisions are 
provided in the Lease Agreement 
itself. 
 
ACLA 1965 provides that any 
Samoan claiming to be a beneficial 
owner can apply for a lease. A 
matai of a family regardless of 
where they reside has the same 
authority so no need to differentiate 
between matai living in Samoa and 
matai living overseas. The issue here 
is one of consultation and the need 
to get the family’s consent to the 
family customary land to be leased. 

8.  The lease is now in 
operation with the 
approval of the 
paramount chief. When 
the lease term was over, 

Consultation and dialogue between the 
paramount chief and the extended family is 
important before the lease is signed. If the 
authority is sincere then events that may 
occur after will be quite simple and smooth. 

The Lease Agreement provides for 
what happens with the improvements 
on the land once the lease 
agreement comes to the end of its 
term. It is important to ensure that the 
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the family was in dispute 
on the allocation of 
ownership of lease 
improvements including 
equipment, buildings 
and other assets on the 
land and the paramount 
chief takes possession of 
the land even though the 
land was developed by 
our forefathers who 
have passed on. 
Wouldn’t disputes and 
difference arise because 
the land has been 
leased? 

The Samoa Law Reform Commission is 
currently reviewing the authority of the 
paramount chief especially the issue of limits 
to this authority. The legislation does not 
specifically emphasize the type of chief as 
the signatory to the lease whether it’s a chief 
or the paramount chief. . 

parties can negotiate how the 
improvements would be divided. The 
reforms now propose that the leasee 
provide an option of first buy to the 
land owners so they get the 
opportunity to buy the 
improvements. 
 
ACL Act provides that any Samoan 
who claims to be a beneficial owner 
can apply for a lease. The issue of 
who has authority is dictated by 
Samoan customs and traditions where 
matai’s hold the authority over 
customary land. 

9.  Digicel wants to have a 
pole in the deep bush or 
virgin forest that has not 
been previously 
developed. Who signs 
the lease agreement? 
Will it be the Village 
Council?  

Whether it’s deep in the bush or virgin forest 
it is still customary lands. The lease should be 
advertised for three months. If there is an 
objection, then it will be settled in the Court 
who will rule on the owner of that piece of 
land. Once the Court ruling is given then 
processing of the lease agreement should 
then be done for the Village Council to be 
signatory if that is the ruling. All proceeds 
from the lease payments will go to the 
Village Council. 

Customary ownership of the land 
must first be established.  No action 
re reform proposals necessary. 
 
The person who signs the lease is the 
Minister not the land owners. The 
beneficial land owners if the LTC 
determines that the land is customary 
land that belongs not to one family 
but to the village then VC on behalf 
of the village, can apply for a lease.  

 
10.  In 1999 the chief 

established authority 
over a piece of land. In 
2007 the chief wrote to 
the Ministry of Natural 
Resources and 
Environment to clarify 
whether the status of this 
same piece of land is 
freehold or customary. 
There is a river that goes 
through part of this land. 
Up to now the Ministry is 
yet to respond.  

Up to this stage the Ministry is still reviewing 
this case and has yet to make a decision on 
it, but given that an authority has been 
established over the land, then the status of 
this land is customary. The issue over this land 
with a registered authority, is that its status  
could be affected  by legislation related to 
conservation and natural resources due to 
the river that crosses through part of the land 

Individual case.  No action re reform 
proposals necessary. 
 
Where the status of land is uncertain 
then the parties are to be directed 
by MNRE to go to the Land Titles 
Investigation Commission who has 
the jurisdiction in accordance with 
the Land Titles Investigations Act 
1966 to determine the status of the 
land.  

 

11.  A decision conveyed by 
the court is that the 
untitled person wins the 
case. This person is 
eligible to sign a lease 
agreement.  

If a confirmation is obtained that this untitled 
person has won such a case, then the Ministry 
will refer this case to the Land Commission 
for a review since untitled persons cannot 
have authority over customary lands. 
Reasons given by the court should be clear 
as the basis of its ruling. The review will 
include examining the status of the land 

No action re reform proposals 
necessary.  

Individual case.  Without 
investigating the specifics it’s not 
possible or appropriate in this forum 
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whether it is freehold land that authority has 
been established by this untitled person. It 
will also include whether a transaction was 
involved. Until all issues have been 
thoroughly examined and the review is 
satisfied with the outcome then processing of 
a lease agreement will proceed if it has 
been confirmed that the untitled person 
‘owns’ the land.  An untitled person cannot 
have authority over customary lands. It is the 
chief who has authority over the lands with 
full consent of the heirs to support the family. 

to substantiate what happened and 
why. 

 

If the status of the land is uncertain 
then it goes to the Land Titles 
Investigation Commission. 

 

12.  Do the paramount chief 
and heirs have equal 
rights to customary 
lands? 

The chief and heirs have equal rights to 
customary lands. But the paramount chief 
selected by the heirs has overall authority 
and leadership looking after the interest of 
the family in his/her role as the family head. 
When the lease is executed, the law 
recognises that the paramount chief signs the 
lease application since he/she has the 
authority over the land involved. That is the 
difference. 

Custom and legislation is clear.  No 
action recommended re reform 
proposals. 

13.  People who are not 
Samoan citizens and 
married to Samoan 
citizens wish to set up 
businesses in Samoa. 
They have children and 
serve the paramount 
chief. The chief is 
satisfied with their 
service. Is there 
likelihood that the land 
could be owned by these 
people not citizens but 
have impressed the 
paramount chief due to 
their good service?  

Samoa is a democratic country. Samoa 
drafts its own laws. It is common knowledge 
that inter-marriage between non-citizens 
and Samoan nationals has been a long time 
practice. This makes it difficult to draft 
legislation that could be seen as 
discriminatory. For information, there are 
four categories in which one is eligible for 
citizenship (1) by birth in Samoa, (2) by 
marriage to a Samoan citizen, (3) satisfied 
residency period of between 3 and 5 years, 
(4) through parents who are Samoan citizens. 
Some of these people have made significant 
contribution to the cultural system through 
their spouses. So the decision lies with the 
paramount chief given that he/she makes the 
decision to allocate land (customary) to these 
sons and daughters of the family. You (the 
paramount chief) who made the decision to 
allocate land for business development by 
the son or daughter are the only one who 
knows the conditions and reasons that you 
allowed the land to be leased. It means the 
issue goes back to you and your decision. 

Legislation is clear.  No action 
recommended re reform proposals.   
 
Land cannot be owned by non-
citizens and remains customary land. 

14.  The legal advisor stated 
that a confirmation (of 
land ownership) is 
required from the Office 
of the Lands and Titles 

On the contrary, legislation by the Lands and 
Titles (court) excludes mention of authority by 
the paramount chief. The MJCA Office of the 
Lands and Titles may have over emphasised 
the authority of the paramount chief. A 

Legislation requiring a matai to 
apply for lease is consistent with the 
constitution acknowledging the 
cultural authority of chiefs on behalf 
of heirs. 
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Court (MJCA) to support 
a lease. On the other 
hand, the Office of the 
Lands and Titles Court 
has been firm in its 
decision that the 
paramount chief is the 
sole authority over 
customary lands.  

review is in progress to determine the extent 
of authority or the power of this authority by 
the paramount chief. 

 
No action required re reform 
proposals. 

15.  The village council 
prohibits all village 
lands to be leased.  

It is acknowledged that the village council 
has over-arching authority over the whole 
village. But that authority is based on 
principles and values that enable them to 
make appropriate decisions based on love 
and compassion. The right of the village is 
recognised when the general welfare of the 
people are affected such as health issues 
from a piggery project, manufacturing, 
abattoir etc. The village also has the right to 
cease a business that breaches village rules 
such shop opening during curfew times, sale 
of alcohol when there is a ban 

No action required re reform 
proposals. 
 
The governance of each village is 
overseen by the Village Council and 
their mandate in village welfares is 
clearly set out in the Village Fono 
Act.  The issues of whether the 
Village Council permits leasing of 
land is a matter to be dealt with at 
village level and between the family 
and the village. 

 
16.  The paramount chief 

wants the land to be 
leased but the family is 
in need of land to settle. 
Can this land be given to 
the family to settle and 
develop? 

There is a difference between a lease and 
arrangements made for the land to be 
occupied by a family to settle and develop. 
There should be a signed agreement 
registered in the Office of the Lands and 
Titles court. The land should also be surveyed 
and an appropriate payment of say $100 
per month be levied. There are lands that 
have been involved in such arrangements for 
families to settle. After a while occupants of 
these families claim that it’s their ancestors’ 
lands that were gifted because of their 
services rendered. It is why a formal 
agreement should be made to avoid issues 
that may arise in the future and for clear 
understanding of the generations of family 
members that are scattered over Samoa and 
overseas. 

No action re reform proposals 
necessary. 
 
Authority over the land and the right 
to use that land should be settled 
within the family and if not, at the 
LTC. 
 
Allocation of land for settlement and 
development by family members is 
a matter for the Sao and the chiefs 
of the family to discuss and take a 
decision on. There is no survey or 
money required unless land is 
formally leased to family members. 
 
 

17.  There is a lease register 
under the name of a 
family chief and this 
chief is receiving 
payments from the lease. 
The lease arrangements 
were made without the 
paramount chief’s 
knowledge. The law 

If the lease was advertised for three months 
and there was no objection, then the 
authority over the land has been approved 
by the serving chief. 
 
 

No action re reform proposals 
necessary.  
 
This is not a matter for legislative 
interference. The process under ACL 
s5 provides for any Samoan who 
claims to be a beneficial owner so as 
long as they are able to confirm they 
own the land and that their matai 
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however states that 
lease agreements cannot 
be signed by a serving 
chief and only the 
paramount chief who is 
the designated 
landowner.  

signs on the application for lease on 
their behalf and that there is no 
objection during the 3 months’ notice 
period then the process has been 
complied with and the land can be 
leased. 

18.  Will the family be 
legally liable if it does 
not wish to lease their 
lands? 

It is the choice of the chief and his/her 
extended family to lease or otherwise their 
lands. However, if there are lands that are 
unused and intended to be leased, then 
contact the MNRE. It is a good income 
generation option for the family. The 
Government does not interfere on matters 
related to customary lands. Customary lands 
are owned by the chief and the extended 
family.  

No action re reform proposals 
necessary 
 
No.  There is absolutely no 
compulsion and therefore, the family 
is not liable if it chooses not to lease 
its unused customary land. 

 

19.  Does an untitled person 
have a right to 
[participate in] decisions 
made on lease of lands?  

Untitled persons have a significant 
contribution to this matter. This is the 
generation that will become chiefs in the 
future. They can also help explain to the 
parents and families the advantages and 
disadvantages of leasing of lands. The youth 
also has a right as heir to matters related to 
the family. Whether its untitled or family 
chief the untitled person can object as an heir 
or the family chief objecting in his/her role 
as one of the leaders of the family to the 
intention of the paramount chief through an 
advertisement to lease customary land. It is 
important that the paramount chief should 
notify the whole family and heirs of the 
intention to lease their lands. 

No action re reform proposals is 
necessary.  
 
It is the matai of the family who make 
these decisions. 

The applicable law is that of 
Samoan customs and traditions and 
the matai as chief of the family 
makes the decisions.  

 

20.  The Courts have 
confirmed the 
overarching authority of 
the mother (spouse or 
sister of the paramount 
chief?)Does she have the 
right to apply for lease 
of land? 

The law is clear that the authority to apply 
for a lease of lands is the paramount chief 
only. However, if there is evidence from the 
Office of the Courts to confirm that the 
mother is vested with the overarching 
authority then that evidence should be 
submitted /presented to the MNRE.  If the 
mother is a chief and it has been confirmed 
and registered by the Court, that the chief is 
also the paramount chief, then she has the 
authority to apply for lease of customary 
lands.   

Law is clear.  No action re reform 
proposals necessary.  

21.  Why has the legislation 
recognised only the 
chiefs eligible to apply 
for a lease on customary 
lands? 

This is the benefit of our exchanges today. 
The Commission provides appropriate 
advice to modify the legislation so that your 
views are incorporated and addressing any 
issues being raised.  The legislation is also not 

No action re reform proposals 
necessary 
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clear on the status of the chief referred to 
since there are paramount chiefs and serving 
chiefs. There also serving chiefs that their 
ancestors were the original developers of 
these customary lands and settled there up 
to this time. 

This matter is not for Government 
interference.  

The ACL s5 provides: 

5. Application to grant lease or 
license – “Wherever any Samoan 
claiming to be a beneficial owner 
of any customary land or of any 
interest therein desires that the 
Minister shall grant a lease or 
license of such land or of any 
interest therein under the powers 
conferred by section 4, such 
Samoan shall make written 
application in that behalf to the 
Chief Executive Officer.” 

22.  There is leasehold in 
Pesega that was applied 
by an untitled youth and 
this person is also the 
recipient of the lease 
payments. The 
paramount chief has 
passed and a successor 
is still being sought and 
in the meantime, the 
untitled person continues 
to be the recipient of the 
lease payments.  

We do not have all the information on the 
history of that case and appreciate if clear 
facts of this case can be submitted to the 
MNRE so that it can be properly investigated 
whether it was lease applied through the 
MNRE or an agreement outside of MNRE.  All 
lease application should be submitted by the 
chief or the chief with authority over the land 
involved. If the lease is in the name of the 
untitled person then it was an informal 
arrangement. It did not come through the 
usual legal process managed by MNRE. 

No action re reform proposals 
necessary.   
 
Individual cases should not be 
addressed in the context of this 
consultation.   
 
When a paramount chief who 
applied for the lease passes away, 
the lease payments are held by 
MNRE until a successor is appointed.   
 
If the lease is in the name of the 
untitled person it is illegal and 
prohibited by ACL s3: 

“3. Prohibiting some leases and 
licenses - It shall not be lawful to 
lease or license any customary 
land for any agricultural or 
pastoral purpose to any Samoan 
who is not a holder of a Matai 
title.” 

23.  I reside on one side of 
the Government road 
and on the opposite 
seaside have been 
reclaimed. Can a lease 
be done on the 
reclaimed land? 

The land you mentioned refers to the coastal 
land that boarder the sea when it is high or 
low tide. If the sea is reclaimed then these 
lands are Government owned. If this land is 
leased then it is leased from the Government 

Out of scope.  No action re reform 
proposals necessary. 
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1. What measures can be 
taken to address 
additional developments 
on the leasehold deviating 
from the lease agreement.  

It is important for the landowner to 
closely monitor the conditions of the 
lease agreement in place. If there 
are additional developments 
deviating from the lease agreement 
then the MNRE should be notified 
immediately. The MNRE gives notice 
to the user /lessee to cease the 
additional development. There is an 
option for negotiation between the 
landowner and lessee for increased 
lease payments on the additional 
developments. The landowner has 
the right to terminate the lease if the 
conditions are not adhered. The 
overall intention is for the lease 
agreement to continue. It is 
important that the MNRE contact the 
lessee /user to negotiate with the 
landowner for an appropriate 
increase in lease payments. 

Proposed reforms will enable 
landowners to enforce lease 
conditions without having to get the 
Minister to take the necessary legal 
action.  In the meantime, if the land 
owners notice new developments on 
the land that are not listed in the 
Lease Agreement or is contrary to the 
purpose for which the land is leased, 
then they need to notify MNRE to take 
action. 

2. If the lease agreement is 
discontinued before the 
end of lease term of 30 
years who takes 
possession of the 
equipment and buildings 
and other assets on the 
leasehold.  

 

It is important to clearly understand 
the conditions of the lease before it 
is signed. The conditions include how 
these assets are treated when the 
lease agreement ends. The 
landowner has the right to purchase 
the assets on the leasehold.  The 
user/lessee also has the right so 
these conditions should be clearly 
stated in the lease agreement 
before being finalised and signed. 

How improvements including fixed 
structures etc. are dealt with on 
termination of the lease must be 
negotiated and included in the lease 
agreement in accordance with the 
contract law.  In many cases the 
landowners will want to take over 
ownership but in some cases they will 
want the land to be reinstated to its 
original condition. – Standard 
provisions include what happens to 
improvements on the land that has 
come to the end of a term or is 
discontinued before the end of the 
term.   This should be negotiated and 
not legislated. 
 
Reforms currently proposed are that 
improvements can be sold to the land 
owners prior to the leasee selling it to 
someone else OR removing it or 
destroying it 

3. Is there legislation that 
protects the landowner 
and the lessee from 
physical disputes resulting 

The Alienation of Customary Lands 
Act 1965 clearly clarifies the role of 
the MNRE as the guardian of owners 
of customary lands. The MNRE also 
provides advice to the owners of 

No action necessary re reform 
proposals 
 
The Crimes Act makes the disturbance 
of the peace a crime so reporting such 
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in not having peace and 
harmony?  

customary lands on their rights and 
explaining the conditions of the 
lease agreement between the lessee 
and the landowners to ensure the 
smooth operation of the 
development on the lease and 
related benefits that will be 
generated. 

incidents to the police so they can 
charge those persons disturbing the 
peace in the village or wherever. 

4. The leasehold has been 
fully agreed to and 
finalised by the 
paramount chief and head 
of the family and the 
extended family for the 
construction of church 
building. When 
construction is in progress 
the family decides to stop 
the work in order to 
accommodate further 
negotiations.  

The lease agreement has been 
signed and all parties have agreed 
to the terms and conditions of the 
lease. Further negotiations can only 
be done if the primary purpose of 
the lease has been significantly 
changed. Instead of a church 
building being constructed it is 
replaced by a hotel. The construction 
work should therefore be continued 
in accordance with the conditions of 
the lease agreement already signed 

No action necessary re reform 
proposals.  
 
NO the family cannot stop the 
construction unless of course the 
construction is not in line with the 
agreed purpose. 

Common law contract provisions for 
negotiations that occur after an 
agreement is signed is possible only if 
a substantial change to the agreed 
terms is made by one party. 

 
5. Can the Government 

provide economic 
assistance through 
companies it has 
knowledge that can lease 
these lands.  

The first step is for the chief and 
heirs to consult and agree on leasing 
their land. The family consensus 
should be finalised. When the 
consensus is reached, then the MNRE 
and CLAC should be notified for the 
land to be leased and that its 
boundaries and ownership have 
been confirmed. An inspection will 
follow so that the type of business 
development can be appropriately 
determined for the land involved.  

No action necessary re reform 
proposals.  
 
The Government through these 
reforms will create a business 
environment and facilitate the leasing, 
licensing and mortgaging of leases 
over customary land. 

6. The lease agreement has 
been signed for the 
purpose of a cattle farm. 
The area leased is fully 
fenced. In the process, the 
portion of the land for 
access to the landowner’s 
house at the back of the 
leased land is blocked by 
the fence, denying access 
by the landowner.  

This is why it is important to fully 
understand the conditions of the 
lease before it is signed. Your land 
should be surveyed first to confirm 
the proper boundaries and 
determine the correct area of land 
to be leased. If the area confirmed 
for lease is quarter of an acre, then 
the lessee will fence that quarter 
acre. Differences may arise. But it is 
important to clearly provide the 
conditions of the lease including its 
boundaries before the lease 
agreement is signed. 

No action necessary re reform 
proposals.   
 
Surveying the land to be leased is 
critical to ensure access by the land 
owners to their homes, plantation and 
other side roads for access to village 
and plantation are not blocked off. 
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7. How much revenue does 
the Government collect 
from lease arrangements?  

The Government levies a 5% 
commission on lease payments for 
the services provided which involves 
processing of the lease application, 
advertisement and inspection of the 
land involved. 

Information.  No action necessary re 
reform proposals. 

8. A lease agreement is for a 
period of 20 years and 
after a while no 
developments had taken 
place on the leasehold. Is 
it possible to advance the 
lease payments for the 
first 10 years of the lease?  
If the lessee wishes to 
withdraw before the lease 
term ends and payment 
for the first 10 years 
already made. 

The parties to the lease agreement 
should agree on the terms of the 
lease at the time of negotiation. If 
the parties agree for initial lease 
payment for the first 10 years then 
it’s a legal deal. However it is 
advised that relevant changes to the 
legislation are in progress which 
includes review of lease terms and 
conditions. In some cases, lease 
payments for the first 10 years have 
been made and later on the 
landowner who received the 
proceeds passes or migrates 
overseas.  
 

The Lease Agreement dictates 
payment and whether the parties 
would agree to a 10 years payment 
up front. There are no changes to the 
terms of the lease presently proposed 
in the reforms. A lessee who 
terminates a lease early will have to 
pay the entire amount of rent due 
under the lease for its entire duration.  
 
Under proposed reforms the 
landowners will be able to enforce 
this themselves without relying on 
MNRE to take the action. 

9.  Lease payments have 
lapsed for the past three 
years. Can the lease 
agreement be terminated 
and the land returned to 
the landowner for 
alternative developments.  

[Presently] the MNRE should be 
contacted and the MNRE will liaise 
with the lessee to determine the 
future of the lease. If there is no 
progress then the Lease Agreement 
is terminated and customary land 
that was under the lease will be 
returned. 
 
 

The proposed reforms will empower 
the land owners to take legal actions 
themselves to recover overdue lease 
payments. MNRE would be aware if 
payments are lapsing as the monies is 
received by MNRE and put in trust. 

 

10.  An advice to the signing 
of the Minister in the lease 
agreement. The 
landowner should also be 
signatory to the lease 
agreement.  

 

The reason why only the Minister 
signs the lease is to protect the land 
being leased. If the chief with the 
authority over the land signs, then 
when this chief dies the spouse and 
children could claim ownership of this 
land as evidenced by the signature 
of the chief who died. It is why the 
Minister is the only signature on the 
lease agreement. There is also no 
mention of a chief or name of 
landowner on the lease document. 
The lease document contains only the 
purpose of the lease whether it is a 
lease for an electric power pole, 
telephone pole or hotel and details 
of the customary land and village. It 
does not have the name of a chief 
who has the authority over the land. 
Authority over customary land is not 

The multiplicity of beneficial land 
owners does not provide certainty for 
a Lease Agreement and the Minister 
signing as Trustee of the beneficial 
land owners provides some certainty 
of party to the Lease Agreement. The 
rationale is it enables the Government 
to get involved when a developer 
does not do right by the land owners. 
The protection of the use of customary 
land is why the government is 
involved. 

Landowners although not signatories 
to the lease will have full legal rights 
to enforce the lease themselves. 
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permanent. It changes from time to 
time. When one authority dies, 
another takes over the same 
authority over the same land. The 
important matter is that we are 
deliberating the issues involved. It 
enables you to provide us with 
appropriate advice for relevant 
changes of the legislation being 
reviewed. The views and advise are 
recorded and incorporated as part 
of our recommendations to Cabinet 
as part of the legislative review. 

11.  Land owned by the 
district was leased to the 
Government for a school 
building. Can the land be 
returned to the District if 
this project is discontinued?  

If the Government leases the land 
for 20 to 30 years, when this project 
is discontinued then the land is 
returned to the district. It should be 
noted that legislation related to the 
Taking of Public Lands Act 1964 
where the Government compensates 
the district for a fair price of the 
land given that its purpose is for the 
general welfare of the public. 

It becomes government land once it’s 
taken under the Taking of Land Act 
1964 but different situation IF the 
land is leased to the government for 
educational purpose and the process 
of ACL Act applies. 

The issue of returning lands acquired 
by government needs to be 
addressed by other reforms. It does 
not relate to this project.  
 
No action necessary re reform 
proposals. 

12.  The lease is finalised and 
operation with lease 
payment being made. The 
paramount chief and 
landowner reside 
overseas. The Chief only 
realises after some years 
that lease payments have 
not been made. This has 
also affected payment of 
the 5% levy by 
Government. Will the land 
be lost as the paramount 
chief may be forced to sell 
the land to settle the 
outstanding levy to the 
Government?  

Customary Lands cannot, repeat 
cannot be sold.   
 
The paramount chief should leave 
matters as they are. The terms and 
conditions of the lease should be 
closely monitored for compliance by 
the lessee and that lease payments 
are up to date. 
 
  

No action necessary re reform 
proposals. 
 
Customary land cannot be sold!  The 
government’s 5% is only applied 
when payment is received and does 
not accrue like a debt.   MNRE who 
receives the lease payments will be 
able to pick up if payments lapse 
Under reforms the rights of 
landowners to take action to recover 
outstanding rents is included.  

13.  Are there guidelines in 
place to determine lease 
payments?  

For clarification, customary lands 
have no value. The lease payments 
are determined by the size of the 
leasehold, the type of development 
to be hosted on the land, the term of 

No action necessary re reform 
proposals. 
 
Guidelines for all relevant matters are 
important – lease negotiations, 
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the lease, together with an 
agreement by the landowner and 
lessee on an appropriate lease 
payment to be agreed on.  Lease 
payments are reviewed every five 
years. The Ministry has the details of 
lease payments agreed upon by the 
lessee and the landowner. Lease 
payments may differ depending on 
the nature of the lease and the type 
of land involved 

assessment of rentals, mediation of 
disputes etc. 

14.  The land has been signed 
over for lease, however 
the children (heirs of the 
land) returned from 
overseas with the intention 
of using this land for a 
business project to find 
that the land is already 
leased. 

The lease agreement already 
signed and registered cannot be 
annulled. You need to wait until the 
end of lease term which could be 20 
or 30 years. Unless the lease is 
terminated because of various 
reasons that led to the termination 
before the end of 20 years, then it 
is possible for the heirs to use the 
land for business purposes. 

No action necessary re reform 
proposals. 
 

15.  Payments for leases are 
only received at the end 
of the year. The 
Government also receives 
a lot of revenues but the 
lease payments are not 
enough like the telephone 
poles by Digicel. It is only 
$1,600 per year but there 
is a lot of land used by 
Digicel.  

There is no provision in the 
legislation that stipulates advance 
payments for leases for a period of 
three to five years ahead. Lease 
payment arrangements should be 
part of the lease agreement. There 
are issues that have arisen from 
leases being paid in advance for 
three to five years then the chief who 
received the lease payment passed 
on. The landowner should clearly 
convey to the company (lessee) the 
amount of the lease payment to be 
made. Lease Payments are also 
determined by the size of the land 
leased. These conditions should be 
well understood by the lessee and 
the landowner. 

No action necessary re reform 
proposals. 
 

16.  The lease for 20 years to 
accommodate a pole for 
Digicel is in place then 
some time later the family 
is notified that the 
remaining land is 
insufficient. Where is the 
land surveyed? How large 
is a piece of land that 

The size of the land is the piece of 
land where the pole is erected and 
the land that accommodates the 
access road to the pole. The land 
must firstly be surveyed in order to 
determine the size of land required 
to lease. If Digicel or Bluesky wants 
to add more activities on the land 
then the landowner should be 
notified. The landowner should also 
notify the Ministry (MNRE) since the 
Ministry is the guardian that 

No action necessary re reform 
proposals. 
 
If there isn’t enough land then the 
telecommunication company can ask 
for a new lease for new land or 
extension of the land to be leased 
under the current Lease Agreement. 
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should accommodate this 
pole.  

negotiates for the landowner and 
the lessee. Additional activities that 
may be added later or new 
developments added on to the 
existing one should be negotiated 
and be part of the lease agreement 
before the agreement is finalised 
and signed. 

17.  The lease term is 20 
years. A renewal of 20 
years is agreed to 
followed by another 20 
years and the process 
continues extending the 
term of the lease. All those 
who initiated the lease 
and have full knowledge 
of the lease conditions 
have passed on. Would 
the continuing renewal of 
the lease term provide 
enough evidence for the 
lessee to claim ownership 
of the land? 

Leases (lease payments) are 
reviewed every five years. At the 
completion of the first 20 years then 
a full review of the lease terms and 
conditions will be done. The review 
includes consultations with the heirs 
and the paramount chief regarding 
the renewal of the lease. The review 
also determines whether the lease 
will continue or otherwise as decided 
by the landowners. If the paramount 
chief who signed the lease 
agreement has passed then the 
successor can apply for continuation 
of the lease on new terms and 
conditions. It is important the lessee 
and the landowner agree on the 
revised conditions if there are new 
conditions. It means that there is 
close cooperation between the 
lessee and the landowner. It resolves 
any doubts on the issue of ownership 
of the land especially if the lease is 
on an extended long term basis. The 
landowner should closely monitor 
progress of the lease on a regular 
basis to ensure that the lessee is 
complying with the conditions 
agreed to. 

No action necessary re reform 
proposals. 
 

A lessee gets no ownership of the land 
no matter how long the lease runs for 
or how many times it is extended. 
There is no concept of “adverse 
possession” (i.e. the assumption of 
ownership of land by occupation of it) 
in Samoa, and even under this 
principle possession of land under a 
lease gives no right of ownership. 

 

The term of a lease over customary 
land depends on the purpose, which 
must be an authorized purpose, for 
which it is leased, and that the first 
term is given with option to renew 
twice but at each end term the land 
owners have the opportunity to discuss 
the terms and conditions of the lease 
agreement and consider whether or 
NOT they wish to give that extra term.  

 
18.  Is there a law that 

protects (local businesses) 
from Chinese businesses 
that are gradually 
increasing and affecting 
small businesses operated 
by the Samoan families.  

It is the free will and the right of the 
Samoan people who have decided 
to lease their lands to the Chinese. 
When the lease term ends, the 
Chinese leave and the land returns 
to the landowner. 

No action necessary re reform 
proposals. 
 
MCIL regulates business that Chinese 
can become involved in to protect the 
local market for local people. The 
person (Chinese or not) to whom land 
owners can agree to lease their 
customary land to is the decision of 
those land owners. 

 
19.  The hydro power at 

Fagaloa has significantly 
It appears that there are reasons 
that lead to the Government’s 

This does not relate to mortgaging 
leases, but once again under the 
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affected our environment. 
We have not received any 
more funds from the 
Government. We have 
also tried contacting the 
Government on the lease 
agreement (but without 
any response/success).  

decision to discontinue lease 
payments. It also appears that the 
chiefs and orators that were in 
negotiation with the Government at 
the time the lease for the project was 
processed did not have the required 
knowledge and expertise as well as 
weak cultural capacity to consult 
and negotiate properly with the 
Government for an appropriate 
lease of the land. Are the terms of 
lease not being complied? We also 
do not have adequate knowledge 
of the conditions of the lease and 
what was agreed upon between the 
Government and Fagaloa. This 
consultation enables us to take this 
case as a lesson for other villages in 
the future. It is very important that 
the Chiefs and Orators clearly 
understand conditions of the lease 
before being signed by the Minister. 

reformed law landowners will have 
rights to enforce lease conditions, even 
against government agencies which 
lease their lands. 
 
No action necessary re reform 
proposals. 
 
 
 

20.  I am a pastor. When I 
finish with this vocation 
and return to my family I 
want to set up a funeral 
parlour. Do I have to lease 
the land intended to set up 
the funeral parlour even if 
I am an heir.  

You should inform the paramount 
chief of your intention to set up your 
funeral parlour which is the normal 
practice in accordance with cultural 
norms. The paramount chief should 
then inform the extended family 
about your intention. If the chief and 
the family agree to lease the land 
for your business then you will make 
lease payments to the family. You 
should follow the process for making 
a lease application. If however the 
chief and family decides that you 
can set up your lease on the land 
without a lease then you can 
proceed without having to lease. 

No action necessary re reform 
proposals. 
 
Such requests are to be entertained 
by matai who then consult the family 
especially when there is a business is 
of a commercial nature 

21.  A lease that was intended 
to set up a hotel 
development and up to 
date no hotel but the 
landowners are still 
receiving lease payments.  

The lease agreement has been duly 
signed and appropriate lease 
payments are made waiting for the 
work construction of the hotel to 
start. The leasehold at Vavau has 
been legally formalised. But there 
are conditions in the lease 
agreement on the time frame given 
to the company to build the hotel. If 
the timeframe passes and the 
company (lessee) applies for an 
extension of the timeframe then the 
lease payments to the village 
continues. 

No action necessary re reform 
proposals. 
 
If the development period in the Lease 
Agreement has passed without any 
development, the land owners can 
extend that timeframe if the lessee 
applies for an extension of time and 
continues to pay the lease payments. 

 



Customary Land Advisory Commission 

 

Page 39 

QUESTIONS 
RESPONSES CLAC COMMENT RE IMPLICATIONS 

FOR REFORM PROPOSALS 

22.  A lease was agreed to 
between an expatriate 
and the paramount chief. 
The expatriate somehow 
disappeared because of 
his concern over tombs of 
some family members on 
the leased land. When the 
expatriate disappeared, 
the paramount chief 
requested the family 
members to find his 
whereabouts.  

The lease must be legally 
registered. It should have been clear 
in the lease agreement how the 
tombs will be dealt with whether to 
leave or remove them. The Ministry 
cannot remove the family tombs. 
That is an issue between the 
expatriate and the landowner. On 
the other hand, the family has 
benefited by acquiring ownership of 
the buildings and other assets 
established by the expatriate. 

No action necessary re reform 
proposals. 
 

23. If there is land to be 
leased who should be 
contacted?  

Contact should be made with the 
Customary Land Leasing Section of 
the Ministry of Natural Resources 
and Environment. The Customary 
Land Advisory Commission located 
at the Tamaligi Office can also be 
contacted. Details of the land should 
be made known including its location 
whether it is beachfront or located 
inland and whether it is already 
surveyed. 

No action necessary re reform 
proposals. 
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DISTRIBUTION OF INCOME AND OTHER BENEFITS FROM LEASED CUSTOMARY LAND 

 

QUESTIONS RESPONSES CLAC COMMENT RE IMPLICATIONS 
FOR REFORM PROPOSALS 

1.  Should there be an 
agreement on the 
distribution of proceeds 
from the lease? 

 
 

This is the benefit of having these 
consultations.  The chief who has the 
authority over the land should consider 
including the whole family when 
distributing lease payments. The chief with 
the authority over the land is also the head 
of the family and looks after the interest of 
the whole family. This person was selected 
by the heirs to the title or the extended 
family to look after the interest of the 
family. This person is also the guardian of 
the family assets. This person should 
consider the whole family with love and 
consideration when distributing proceeds. 
The heirs are strongly advised to enforce 
putting proceeds from the lease into an 
extended family bank account. This account 
should have the signatories of heirs of the 
family 

Legislating the powers of matai 
with reference to the distribution 
of proceeds from leased 
customary land has far reaching 
implications that extend beyond 
leasing customary land.  These 
issues may more appropriately 
be addressed in the context of 
the work of the Law Reform 
Commission regarding the Pule 
fa’a Sa’o.   

The Commission does however 
encourage families to put in 
place family agreements that 
ensure those entitled to proceeds 
from the lease, to benefit. 

2. The lease agreement is 
signed and the 
development already 
started. Before the end of 
the 20 year lease term the 
chief with the authority 
over the land passed 
away. The next chief was 
bestowed after a 20 year 
absence. Who receives the 
lease payments while 
awaiting the successor to 
take care of the family? 

All proceeds for lease payments continue 
to be paid to the MNRE and the funds are 
deposited into a Trust Account until a new 
successor is appointed and confirmed by 
the Court (through registration) and the 
new holder can apply for payments to be 
paid to him/her and the  withdrawals can 
then be continued. By the time a new 
successor is bestowed there may be 
$200,000 funds for the family. If the new 
successor agrees with the extended family 
to open a trust account for these lease 
funds to be deposited into, then this is an 
excellent gesture 

No action necessary re reform 
proposals. 
 
The death of the matai Sa’o 
should not mean the withholding 
of funds. What is more practical 
is the family agreeing for a 
representative to receive the 
funds.  

3.  Our family used to 
receive revenues from 
contractors and 
Government for the use of 
rocks and gravel 
excavated from our land 
used for their work. 
However, the village 
council intervened and 
now it has the authority to 
decide on the customers of 
these rocks and gravel 

It depends on what the village council 
determines as banned activities. The 
reasons for the village council decision 
should be sought for clarification. Such 
decisions should have a fair basis and 
should also consider the family in need of 
economic support. The village council’s 
authority should be based on love and 
compassion and not imposed. 

No action necessary re reform 
proposals.  
 
Out of scope 
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QUESTIONS RESPONSES CLAC COMMENT RE IMPLICATIONS 
FOR REFORM PROPOSALS 

from our land. It is also 
collecting all the revenues 
from these rocks on our 
land. Is there legislation 
that prohibits the village 
council from intervening on 
the use of the rocks and 
gravel that are part of our 
land? 
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MORTGAGING LEASEHOLD INTEREST IN CUTOMARY LAND 

 

PARTICIPANT’S 

QUESTIONS 

CLAC RESPONSES CLAC COMMENT RE IMPLICATIONS FOR 
REFORM PROPOSALS 

1. Can customary 
land be used as 
mortgage for a 
loan? 

 

No, it cannot be done. Article 102 of the 
Constitution of the Independent State of 
Samoa clearly stipulates that customary land 
cannot be sold.  The leasehold interest can be 
used as mortgage for a loan. But using 
customary lands as mortgage is prohibited. 
The leasehold interest cannot be used for 
mortgaging purposes unless a written consent 
by the landowners is obtained for this 
purpose. 
 
By the end of our consultation today we should 
not have any further doubts on this issue. It is 
absolutely prohibited to sell customary lands 
or be used to mortgage a loan from any 
financial institution. This is the only Article of 
the constitution that cannot be amended by 
parliament unless a plebiscite is carried out 
that requires a two thirds (2/3) majority 
consensus of the voters for an amendment to 
take place.  
 
It is the legal right of the lessee to occupy the 
leasehold land owned by another party. This 
leasehold interest can be used to support loan 
financing for improvements on the leased 
land. The leasehold cannot be used for such 
purposes if the landowner has not given 
consent to use the leasehold interest as 
collateral for a mortgage on a loan. 

No action necessary re reform proposals. 
 
Legislative reference 

• Article 102 of the Constitution of 
the Independent State of Samoa. 
– Customary land cannot be sold 
[and therefore, cannot be 
mortgaged]. 

• Section IV of ACLA 1965 
Only the leasehold interest in 
customary land can be 
mortgaged. 

 
Proposed reforms will make it especially 
clear that any mortgage over the 
leasehold interest in customary land must 
be agreed to in writing by the landowner.  
 

The prior written consent of the land 
owners should be properly ascertained 
when negotiating the lease so it is 
included as a provision of the Lease 
Agreement, However, if the consent is not 
in the lease agreement then lessor needs 
to make sure it gets the written consent of 
the land owners AND MNRE must also 
check that there is a written consent 
provided as an annex to the Lease 
Agreement that permits the lessor to 
mortgage the leasehold interest over the 
customary land 

2.  Who is 
responsible for 
payment of the 
mortgage if 
there is not 
enough income 
from the business 
over the 
leasehold to pay 
for the loan 
repayment?  

If the lessee is unable to pay the mortgage, 
then the Bank will find another person who can 
take over the leasehold.  The Bank however 
will take over the lease payments to the 
landowners first before repayment of the 
mortgage to the Bank. 

No action necessary re reform proposals. 
 
The lessee is responsible for payment of 
the mortgage. If there is a default then 
the Bank takes over and depending on 
what power it exercises – i.e., possession 
or sales, - the monies collected will first 
give priority to the payment of lease 
payments then to the mortgage 
payments. 
 
 

 

CHURCHES AND CUSTOMARY LAND 
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PARTICIPANT’S QUESTIONS CLAC RESPONSES CLAC COMMENT RE 
IMPLICATIONS FOR 

REFORM PROPOSALS 

1.  There some instances where 
customary lands were gifted by 
the chiefs of the families years 
ago to churches for their buildings 
such as the CCCS and the 
Methodist. These chiefs have 
passed on but the heirs have 
changed denominations. There 
are times where the heirs have 
requested payments for the use 
of these lands or have applied to 
lease these lands which were 
gifted by their forbearers for 
building prayer houses and 
church development.  

 

This is why the Mormon Church has opted to 
lease customary lands it is using to build their 
church buildings within the villages so that it 
secures developments on the leasehold land 
and it also enables the families of the 
landowners to receive income to support the 
development of their families. On the 
security issue raised, it is highly preferred 
that gifted lands should be well documented 
and submitted to the Court Office with 
proper signatories to formally seal the 
agreement (gift). Conditions of the 
agreement should also be clear such as 
continuity of the gifted land is subject to the 
continued presence of the church and if the 
church is discontinued for whatever reasons, 
then the land is returned to its rightful 
owners. There are times when the chief 
(landowner) changes denominations and this 
could threaten the leasehold agreement. It is 
strongly advised that gifted land for these 
purposes should be well documented to 
address any differences that may arise in 
the future. Gifts of this nature are not 
legislated. It is for this reason that the 
Commission encourages leasing of these 
lands. It not only provides economic benefits 
for the families but it legally secures the 
leasehold property. 

No action necessary re 
reform proposals. 
  
This is an issue that does 
not relate to the 
mortgaging of 
customary land leases. 
It should be considered 
in the context of other 
reforms. 
 
What can be done is to 
prepare a Gift Deed 
whereby the families 
can stipulate that if the 
purpose of the land is 
changed i.e. no longer 
used for the purpose 
that if was gift for, then 
the land returns to the 
family. The benefits 
from the church or 
school are often 
considered by the land 
owners when gifting 
land. It is not a decision 
done lightly and often 
done in the interest of 
future generations 
benefiting e.g.: get to 
attend school close at 
home OR spiritual 
development. 

 
 

2.  That the chief has consented to 
leasing of land for a new church 
denomination but the village 
council intervened due to its ban 
on entrance of new 
denominations to the village.  

Legislation related to Village Fono Act 
recognises decisions by the village council 
including banned activities. 

No action necessary re 
reform proposals.  

3.  What if I decide to gift land for 
a church and not lease? 

Gifting of customary land is no longer 
allowed.   Leasing earns income. Consult now 
(with family members) if you are holding the 
authority. 

No action necessary re 
reform proposals 



CUSTOMARY LAND ADVISORY COMMISSION 

44 

 

PARTICIPANT’S QUESTIONS CLAC RESPONSES CLAC COMMENT RE 
IMPLICATIONS FOR 

REFORM PROPOSALS 

4.  A freehold land has been gifted 
to build a church. On the same 
gifted land a Digicel pole is 
erected with equipment of the 
company and the lease proceeds 
has benefited the denomination.  

If it is freehold land then no one has the right 
to intervene. 

No action necessary re 
reform proposals.  
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MISCELLANEOUS ISSUES RELATING TO CUSTOMARY LAND 

 

Questions Responses Comment/Implications 
for Reforms 

1.  Are proceeds from 
leasing equivalent to 
funds being invested to 
support an application 
for citizenship such as the 
$4 million mentioned in a 
session of parliament?  

It is not the same. Funds received from leasing 
customary lands are regarded as income 
received from leasing. Funds invested are 
received from developments undertaken on 
freehold lands and lands leased from 
Government. When an expatriate comes with 
one million Tala for use in a business 
development on freehold land or Government 
leasehold land then this person is eligible to a 
citizenship. 

No action necessary re 
reform proposals.  

2.  Is there a plan by the 
Government to make it 
possible for the 
exchange of lands?  

It is possible if there are valid reasons especially 
if there are developments the Government 
intends to be located on your land. The 
Government will then exchange your land with 
another land for your family to settle on. 
However, this is not the focus of our consultation 
today. The topic is discussing the lease of lands 
for economic use by other people given that 
your land is not being utilised. 

Out of scope.  No action 
necessary re reform 
proposals.  

3.  The hotel is built 
underneath a mountain. 
Does the Government 
have the right to object 
to your hotel? 

Cabinet has approved the limit of 600 meters 
high for any building. You are at liberty to do 
what you want on your land but there is room 
for consultations on environmental issues on 
assets for the general wellbeing of the people. 
Spring water is also very important. 

No action necessary re 
reform proposals.  

4.  Lands owned by 
Vaimoso have been 
taken for road purposes 
while this program is 
promoting the 
importance of leasing 
customary lands.  

The Government can take the customary lands 
and pay appropriate compensation for the 
permanent use of these lands under the Taking 
of Public Lands Act 1964, since these 
Government developments using customary 
lands are for the general welfare of the public 
such as roads, water, electricity and others. 

Out of scope.  No action 
necessary re reform 
proposals.  
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PART IV:  CONCLUDING REMARKS 

 

CHAIR – CUSTOMARY LAND ADVISORY COMMISSION 

Direct dialogue with you is very important. There are still doubts expressed over the status of authority 
over the customary lands when leased. The sale of customary lands is strictly prohibited unless a plebiscite 
is carried out for the whole country. This plebiscite requires a two thirds majority by the voters to support 
the sale of customary lands.  
 
Article 102 of the Constitution of the Independent State of Samoa is quite clear on the prohibition for the 
sale of customary lands. Parliament cannot change this part of the Constitution. The authority over 
customary lands is vested on chiefs and the Constitution is quite clear on that as well. That is the 
Constitution that is protecting the heritage of Samoa.  
 
The Chairman of the Customary Lands Advisory Commission in his address stated that opportunities in 
our country are limited. There are so many of the country’s young generation graduating from Universities 
but employment opportunities are quite limited. Resources by families residing overseas are stretched due 
to the increased cost of living in those countries. Where would the families and village turn to? What other 
opportunities are there to maintain the welfare of the people of Samoa? An answer lies on our customary 
lands, being one of the natural resources that Samoan people can utilise through leasing so that they are 
properly utilised in an appropriate manner and enables families to obtain income to support the needs of 
their families, village and church activities. Lands are a blessing from God. God gave us these lands to be 
used for the wellbeing of our families in the future.  
 
Your quality views have been expressed especially those of the Servants of God. This is also a good 
opportunity for you all to express your views in order to help in the review of the legislation so that the 
legislation is appropriate to guide this initiative in conjunction with the cultural principles and values of 
Samoa.  
 
We hope we have conveyed our message in full but as the saying goes “e poto le tautai ae sese le atu i 
ama” which means no matter how skillful a fisherman is he can err on the art of hoisting the fish and 
sways towards the outrigger. We hope that the presence of the Holy Spirit will successfully complete our 
consultation today.  
 
Good Day.  


