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Description. The technical assistance (TA) was approved on 10 October 2013 for an estimated cost of $480,000, with 
$400,000 financed on a grant basis by ADB’s Technical Assistance Special Fund (TASF-V) and $80,000 as counterpart 
funds from government.  The TA was the third in a series supporting the greater economic use of customary land in 
Samoa, with an initial TA 47121 approved in December 2005 and a second TA 73872 approved in November 2009.  
The TA amount increased twice during implementation—by $150,000 on 07 August 2015 (from TASF-V), to develop 
and implement an expanded consultation strategy, and $100,000 on 21 December 2016 (from TASF-Others) to 
complete the planned community consultations on the reforms. The revised TA amount was $650,000. The Executing 
Agency was the Ministry of Finance. The Implementing Agency was the Ministry of Natural Resources and 
Environment (MNRE) with direct involvement of the Customary Lands Advisory Commission (CLAC).  

Expected Impact, Outcome, and Outputs. The TA’s expected impact was to improve access to credit for private 
sector investments, measured by an increase in credit from 43% of GDP in 2012 to 50% of GDP in 2019. The outcome 
of the TA was to use leases of customary land as collateral for loans. Outputs of the TA were: (1) functional legal 
working group established; and (2) legal framework for leasing customary land.  

Application of Accountability Mechanism (AM) Policy.  Despite the economic importance of customary land in 
Samoa, it is a culturally sensitive issue.  The Samoan Constitution prohibits the alienation of customary land, although 
the leasing of customary land has been allowed under Samoan law since the Alienation of Customary Land Act (ACLA) 
of 1965.  The previous TA 7387 clarified that mortgaging of leasehold interests over customary land – not the underlying 
ownership rights – was legally permissible.  At the same time, TA 7387 highlighted the need to put in place an 
appropriate legal framework to protect the rights of mortgagors, mortgagees and customary landowners and to 
undertake further community consultations.  While TA 8481 was in progress ADB’s AM received complaints that the 
TA outcomes would lead to the alienation of customary land for its traditional beneficiaries. The first complaint was to 
the Office of the Special Projects Facilitator (OSPF) on 9 September 2014.  OSPF confirmed that reforms would not 
lead to the alienation of customary land but recommended expanded community consultations given limited formal 
records of the consultations held under the previous TA 7387.  Reflecting this, additional funds were provided under 
the TA to assist the Government develop and implement an expanded consultation program.  CLAC led a total of 15 
community consultations covering about 250 villages with over 1,500 people participating.  Over 2,000 invitations for 
consultations were sent to traditional chiefs, as well as church, women’s, and youth groups, as well as 3 radio talk 
back shows and 3 TV programs to raise awareness of the community consultations and the issues to be discussed.  
The complaint was subsequently forwarded to the Compliance Review Panel on 20 April 2016. On 10 August 2016, 
the Board approved a recommendation from the Compliance Review Committee that, in view of current indications 
that the Government of Samoa will propose legislative changes that would substantially remove any potential material 
harm to the complainants, a compliance review should not proceed at this time3.  The Government in December 2017 
introduced legislative amendments to confirm in law precepts that have guided all reforms, including the rights of 
customary landowners to approve or reject any lease of land, any use of land leases as collateral, and any 
reassignment of leases including as a result of potential default when leases are used as collateral.  As at 27 July 
2018, this amendment bill was through a second reading of Parliament and was referred to a Parliamentary Committee 
for further stakeholder consultations.  Final reading of the amendment bill is expected during October 2018 sitting of 
the Samoan Parliament. 

                                                      
1  ADB 2005.  Technical Assistance to the Independent State of Samoa for Promoting Economic Use of Customary 

Land.  Manila (TA 4712-SAM approved in December for $300,000) 
2  ADB. 2009. Technical Assistance to the Independent State of Samoa for Promoting Economic Use of Customary 

Land, Phase II. Manila (TA 7387-SAM approved in November for $500,000).  
3 ADB. 2015. Summary Review and Assessment Report of the Special Project Facilitator on TA 7387, TA 8481, and 

Grant 0392. https://www.adb.org/sites/default/files/page/42458/sam-final-rar-summary-23-march-2015.pdf. ADB. 
2016. Board’s Decision on the Compliance Review Panel’s Report on Eligibility of the Compliance Review Request 
for TA 4712, 7387, and 8481, and Grant 0392. http://compliance.adb.org/dir0035p.nsf/attachments/SAM-
BoardDecision10Aug2016.pdf/$FILE/SAM-BoardDecision10Aug2016.pdf   



 
 

Delivery of Inputs and Conduct of Activities. The TA was initially scheduled to be implemented by 31 December 
2016. With OSPF recommendations, implementation was extended to 31 December 2017 to allow for expanded 
consultations. A total of 22 person-months of consulting services, including 8 person-months of international consulting 
and 14 person-months of national consultancy inputs was initially budgeted. Following the completion of TA, a total of 
9.43 person-months of international consulting and 30.92 months of national consulting services were rendered. 
Consultants were recruited on individual contracts. The initial team leader left the assignment to accept a diplomatic 
appointment and replacements were sought for 1-year terms (intermittent). The terms of reference for the TA 
consultants proved to be adequate for the successful completion of the TA; however, 2 terms of references were 
merged in the final year of the TA to consolidate resources for undertaking community consultations. A consultation 
specialist was hired, in line with OSPF’s recommendations, to prepare a consultation strategy and oversee its 
implementation while building capacity in CLAC. A banking specialist was also engaged to review the implications of 
the reforms for the banking sector. Two major changes in scope and five minor changes in scope, including the 
extensions of completion date, were processed during TA implementation (approved on 07 August 2015, 16 August 
2016, 01 September 2016, 21 December 2016, 27 March 2017, 12 July 2017, and 12 September 2017). The extension 
was necessary to undertake additional consultations and include a review of the reforms from a banker’s perspective 
while allowing time and resources for incorporating changes suggested during consultation processes. The consultants 
performed the TA satisfactorily despite changes of scope experienced during implementation and, along with an 
extension of time. The quality of inputs provided by the consultants, and their overall performance and outputs was 
satisfactory. 

Evaluation of Outputs and Achievement of Outcome. The following activities were completed: Output 1. The TA 
supported establishment of a functional legal working group. The legal working group worked closely with the Bankers 
Association of Samoa, the TA team and CLAC to discuss reforms necessary to provide an appropriate legal framework 
for the use of leases over customary land as collateral to raise finance for private sector investments. The TA team 
decided against using a test case for mortgaging lease interest in customary land given that there was a weak legal 
framework during TA implementation. An improved legal framework was recommended under the TA. Output 2. The 
TA recommended that a legal framework be established, and all recommendations and relevant documents were 
submitted to the Cabinet through the MNRE. Proposed legislative amendments were approved by Cabinet and 
submitted to parliament for consideration. In establishing the legal framework, the TA addressed four issues: the 
processes for (i) registration of a security interest, (ii) perfecting a security interest, (iii) publicizing a security interest in 
a lease, and (iv) repossessing and reselling a lease interest in the event of a default.  

Under the TA, the amendments to the 1965 ACLA clearly protect the interests of beneficial land owners and ensure 
they have at least the same rights enjoyed by commercial lessors of freehold land. The key amendments to ACLA in 
relation to mortgages of leases over customary land facilitate the mortgaging process and put in place several legal 
prohibitions and requirements that will protect the ownership rights of the customary land owners whilst also providing 
for the interests of mortgagors and mortgagees. Overall, the amendments will strengthen the legal framework to 
safeguard the Constitutional protection against the alienation of customary land whilst ensuring the economic use of 
land (i.e. leasing, licensing and mortgaging of leases over customary land) comply with the Constitution. The outcome 
of the reforms is to improve the people’s standard of living by promoting greater economic use of customary land via 
leasing, licensing and mortgaging of leases over customary land. 

Overall Assessment and Rating. The TA is rated, on balance, as successful. The initially expected impact of 
increasing credit from 43% to 50% of GDP in 2012 as a result of greater use of customary land leases as collateral 
was not achieved given additional time required for full community consultations to finalize the policy and legislative 
framework. Credit has, however, increased to 54% of GDP in FY2018. The rating is justified, however, given the 
significantly improved legal framework to allow potential future uses of customary land leases as collateral in a way 
that fully protects the interests of landowners.   

Major Lessons. The use of customary land is highly sensitive in traditional societies, such as Samoa.  Reforms need 
to be underpinned by extensive community consultations and these, in turn, need to be documented thoroughly (as 
was the case with the current TA 8481).  Protections for landowners need to be clearly set out in law, as well as policy, 
as the Government is now doing.  

Recommendations and Follow-Up Actions. The TA achieved the core objective of supporting Samoa to establish a 
functional leasing framework It followed through the government’s commitment to encourage greater economic use of 
customary land, while continuing to work closely with the landowners and other stakeholders to ensure reforms do not 
cause any alienation of customary land, and fully protect the rights of landowners. The implications of the reforms will 
need to be assessed after amendments to the ACLA come into force.  Once legislative amendments have been 
passed, the Government has requested additional TA support from ADB to strengthen CLAC and to assist with 
implementation of the new legislative framework. 

Prepared by:  Shiu Raj Singh   Designation and Division: Senior Public Management Officer, SPSO 


