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THIS AGREEWIENT is enbered irto ar this the o ,;_:'r'qda':.-' of, May 2018
BETWEEN

1 THE MATIGMNAL HIGTWAYS ALUTHORITY OF INDA, establishes under the Mational Highways
Authority of India Acl 1988, represented by its Chairman and having its prircipn: offices at G 5 & b,
Sector 10, Dwarka, Mewe Delhi-110075 {nereinafler referted 1o a5 the "Authority” which expression
shal’, unless repugnent to the centexa or meaning thered?, incluce its admiristraiors, successars and
assigns)] af One Part

AND
P SHAMLAN EXPRESEWAY FRIVATE LIMITED, a comuany incorporaied undcs the provissons of the
Cornpinies Act, 20013 with CIM UAS500MH201I8PTCRO7188 and having ils regstered affice at 501,
Maman Centre, C-31, G-Bluex, Bandra Kurs Complex, Bandea. (D), Mumbai - 400651 (Maharashiral,
{hereinafteor referred to as the “Concessionaire” wj_1 ¥R "'u‘f%ﬂmtpn sharl, wnless repugnant Lo ihe
cantest ar meaning tHErﬁﬂf nﬂ'ﬁll_ﬁ:[é* its successmffﬂﬁ .d permit Nlﬁ_?gslgrw and substitules) of the-
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WHEREAS,

{A)

(B]

L)

(a]

The Govern~ort of India bad enlrested to the Authority the development, maintenarce and
managomont af Mational Highway Mo, 8including ke section from km 401200 to km 494,410
{approx. 93,210 km). The Authority hzd resalved to augrert the existing road From km 401200 0
ki £94.010 {aoprasimately 93,210 km} en the Sham'a §i to Motachiladha section of Wational
Highway Wo. # {horeinafrer cailed the "NE 8% ia the State of Gujarat by 3 -Laning thercof [the
“Project™) on design, muEle, operata ang transfer (the YPROT Annuity” or “Hybrid Annoity®) basis,
which shall be parthy finnneed by Lhe Concessionaire who shal! recover S investment and cosis
thrauTh paymoats <o 5e made by Lhe Authosity, in accordance with the termss and conditians 1o e
seiforth in a concession agreement Lo be entarad inta,

The Authoety had adapted a single stage twao onvelope bidding process and accordingly invited
prapesals by its Request “ar Proposais daled 28-12-2017 [the "Request for Proposals” or "RFE”) for
gualficatian and short listing of bidders for construction, operalion and maintenance of the abave
referred Project or Hyorid Anmutty bDasis.

The Authority had prescribed ike technical ard commercial terms and conditions in the BFP, and
invited bids comprising tocknical and linancial bids from the Bidders for unde-takirg the Prajzcl

after evp'uvation of the hids received, tho fAutbority nad techaiczally gualified cortain bdders
‘neluping, intesvalia, the selected bidder ie Chetak Entesprises Limited and accepted the financial
bid of the solccted pideer A issued its Letter o Aweard Moo WHANHDP Y2015/ K-U-2/CU-Plg-
YIF11339 dated 27-02-20128 (hereinafter called tho “LOAY) to the sefecied nidder requiring, inter
alin, the execution of this Concossior Agrecmerl within 45 [forty fivel days of Lhe date of iswue
theranf,

THe selected hidder has since promoted and ircorgorated the Cancessionaire as a dimited liability
campary under the Campanies Act 2013, and has recuesicd the Authority to accept the
Concessionare 25 Lthe entity which shall undertae and perform the abligations and cxercise the
rights af the selected hidder undicr tno LG4, including ihe ohligation to 2nter inle this Concessicn
Apreement puisuant ta the LOA Tor undertaking the Project,

By ils letter dated 35-04-2018 the Concessionaire has alse joined in the said request of the selecied
pidder te the Aushority to accept iU as the entity which shall undertase and perform the obligatioos
gnd puercise the rights of the selected hidder ncludiry the abligatian to enter inta tkis Cancession
Apreement oursuant to the LOA. The Comcassionaire has further represented to the effect that 't has
baer promoied by the solected binder for the purposes hercof and has delivered to the Autharity a
lema’ opinicn with respect to the authosty of the Concessinnaire ta enles inte this Concession
Egreprnant and the enfarcezhility of the pravisicas thereal

The Authority [as agrecd to the said recuesi of the selectod hidder and the Concessionaire, and s
sccoqdingly agreed la ester into this Concession Agreerient with the Concessionaire for
irpiementalics of the Preject an Mylric Annuity bissis, subject ta anc on the terms and conditions
sei forth hareinaftar,

MO, THEREFORE, in consideration of the foregaing and the respedtive cavenants and agreements
st foarth in this Concessicn Agroement, the receipt and sufficiency of which is hereby
acknowledmed, and intording to be legally bound hereby, the Parties agrees os follows:
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ARTICLE 1
DEFINITIONS AND INTERPRETATION

1.1 Definitions

The words and expressians beginning with capital letters and defined in this Agreermnent
{includirg those in Aricle 42} shalt, unjess the contest otherwise regitires, have the
meaning ascribed thereto herein, and the words and expressions defined in the
Sthedules and used thersin shalf have the mea ning ascribod thereto in the Schedyles,

1.2 interpretation

121 Inthis Agreement, unless the context otherwise reguires,

(a)

(c)

fd)

(&)

(B

references ta any legislation or any provision thereof shall include amendrnent
or re-enactment or consolidation of such legistation or any prowision thereaf so
far as such amendment or re-enactment or consolidation appfios or s capable of
applying to any tranzaction entered into heray nder,

references to laws of India or Indian law or regulation having the farce of law
shall include the laws, acts, ordinances, rules, regulat tans, bye laws or
notifications which have the farce of law in the territory of ladia and as from
lime te time may be amended, medified, supplemented, extendad or re-
enacted;

references to a “person” and words denating a natural person shall be
canstrued as a reference to any individual, firm, camnpany, corporation, society,
trust, government, state ar agency of a state ar any associgtion or partrership
(whether or not having separate legal personality) of two or maore of tha above
and shall include successors and assigns;

the tabie of contents, headings or sub-headings in this Agreermnent are for
tonvenience of reference only and shall not be used in, and shall not aftect, the
construction or interpretation of this Agreement;

the wards “include” and “including” are 19 be ranstrued withaut limitation and
shall be deemed to be followed by “without limitatian” ¢r “but hot Hmited to”
whether or not they are faliowed by such phrases;

references to “construction” or “building” include, unless the context otheryise
reguires,  invesiigation,  design, engineering, procy rement,  delivery,
transportation, installation, processing, fabrication, testing, commissioning and
other activities incidental to the construction, and “construct” or “Build” shall
be construed accordingly;

references to “development” include, unless the tontext otherwize requires,
construction, renovation, refurbishing, augmentation, upgradation and other
activities incidental thereto, and “develap” shall be canstrued accardingly;

any reference to any period of time shall mean g refar'én"&é t'ﬁj{iﬁé& éf_r'j&c_lording to
indlan Standard Time; ﬂf_-‘_-"'_-.' ’ 'j "~|| "’-.I"
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{m)

{r)

{s)

[t}

{ul

any reference to day shatl mean a reference ta a calendar day;

Reference to a "business day” shall be construed as reference 1o a day {other
thar: a Sunday) on which banks in the $tate are generally open for business;

ary reference to month shall mean a reference to a calendar month as per the
Gregarian calendar,;

refarenoes 1o any date, peniod or Praject Miiestone shali mean and include such
date, period or Project Milestone as-may be extended pursuant to thic
Asreement;

any reference to any period commencing “from” a specified day or gate and
"™ or "until” a sperified day or date shall include both such days or dates:
pravided that if the last day of 2ny period computed under this Asreement is not
a business day, then the periad shall run unitil the end of the next business day;

the words importing singufar shall include plural and vice versa;
References to any gender shall include the other and the neutral Eender;

“lakh” means 3 hundred thousand {100,008) and “crore” means fen millian
{10,000.000);

“Indebtedness” shafl be construed so as to include any obligation {whether
incurred as principal or surety) far the payment or repayment of money,
whether present or future, actual or contingent;

references to the  “winding-up”, “dissalutian”, “insolvency”, or
“reorganisation” of a company or carporaiian shall be construed so as to
include any equivalent or analogous proceedings under the law of the
jurisdiction in which such company or corporation is incerporated or any
jurisdiction in which such company or corporation carries on business including
the seeking of liguidation, winding-up, recrganisation, dissolution, arrangement,
pratection or relief of debtors;

save and except as otherwise provided in this Agreement, any reference, gt any
time, to any agreement, deed, instrument, license or document of any
description shall be construed as reference In that agreement, deed,
instrument, license or other document as amended, varied, supplementad,
maodified or suspended at the time of such reference; provided that this Sub-
clause (s} shall not operate so a3 to increase liabilities or obligations of the
Authority hereunder or pursuant hereta in aty manner whatsaever;

any agreement, consent, approval, authorization, notice, communication,
irformation or report reguired under or pursuant to this Agreemeant from or by
any Party ar the Independent Engineer shail be valid and effective only if it is in
writing under the hand of a duly authorized representative of such Party or the
Independent Engineer, as the case may be, in this behalf and not ntherwise;

the Schedules and Recitals to this Agreement and the Rgijiest for Proposals
{"RFP"} farms an integral part of this Agreement And wiil B2 -ir:full force and

effert as thoueh they were expressly sat out in 1.'ha“b’dgq':-}aﬁ:.;j?baﬁlklAg'ﬁle_er_hent;
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v references to Recitals, Articles, Clauses, Sub-tlauses, Provisos or Schedules in
this Agreement shall, except where the rontext othenwise FEOUIres, mean
references o Recitals, Articles, Clauses, Sub-clauses, Provisos and Schedules of
of to this Agreement; reference to an Annex shall, subject to anything 1o the
contrary specified therein, be construed as a reference to an Annex to the
Schedule in which such reference pecurs; and reference to a Paragraph shaln,
subject te anything to the contrary specified therein, be canstrued as a
reterence io a Paragraph of the Schedule ar Annex, as the case may be, in which
such reference appears:

fu] the damages payable by asither FParty to the other of them, as set forth in this
Agreement, whether an per diem basis or atherwize, are Mmutually agreed
genuine pre-estimated loss and damage likely ta be suffered and incurred by the
Farty entitled to receive the same and are not by way of penaflty {the
“Damages”); and

[x) Time shall be of the essence in tha performance of the Parties respective
obligations. f any time period specified herein is extended, such extended time
shall also be of the essence,

Unless expressly pravided otherwise in this Agreerent, any Documentation required to
be provided or furnished by the Concessionaire to the Authority and/ or the
independent Engineer shail he provided free of eost and in three copies, and if the
Authority  andfor the Independent Engineer s required to return any such
Dacurmentation with their comments and/or approval, they shall be entitled tg retain
twa capies therepf,

The rule of construction, i any, that a cantract should be interpreted against the parties
responsible for the drafting and preparation thereof, shall not Bpply.

Any word or expression used in this Agreament shall, uniess otherwise definad o
construed in this Agreement, bear its ordinary English meaning and, for these PTG,
the General Clauses Act 1297 shall not apply.

Maasurements and arithimaric Lonventions

All measurements and talculatians shalt be in the metric system and calculations done
to 2 {two) decimal places, with the third digit of 5 (five) or above beirtg rounded up and
below 5 {five) being rounded down,

1.4 Priotity of agreements, clauses and schedudes

121

This Agreement, and all other dgreements and docurents forming pant of or referred 1o
in this agreement are to be taken as mutuatly explanatory and, unless otherwise
expressly provided elsewhare in this Agreement, the priority of this Agreement and
other documents and agreements furming part hereof or referred to herein shall, in the
event of any conflict between them, bein the following order:

fa) this Agreement; ang
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l.e. the Agreement at [a) above shall prevail over the asreements and dacurments at (b
abowve,

1.4.2  Subject to provicions of Clause 1.4.1, in case of ambiguities gr discrepancies within this
Agreement, the following shall apply:

(&) between two or mare Clauses of this Agreement, the provisions of 3 specifie
Clause relevant to the issue nnder coesidaration shall prevail cver those In other
Clauses;

by between the Clauses of this Agreement and the Scheduies, the Clauses shali
prevail and between Schedules and Annexes, the Schedules shall prevail:

(c} between any two Schedules, the Schedyle relevant to the issue shall prevail:

)] between the written description on the Drawings and the Specifications and
standards, the latter shall prevail;

] between the dimension scaled from the Crawing and its specific written
dimension, the latter shall prevail; and

{f} hetween any value written in numerals and that In words, the latter shall
prevail.
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ARTICLE 2
SCOPE OF THE PROJECT

24 Scope of the Project

The scope of the Project {the “Scope of the Praject”] shall mean and include, during the
Concession Period:

(a}

{bs)

(c}

construciion of the Project on the Site set forth in Schedule-A and as specified in
Schedule-B tegether with pravision of Praject Facilities a3 specified in Schedulp-
C. and in conformity with the Specifications and Standards set forth in Schedule-
B;

¢peration and raintenance of-the Project in accordance with the provisions of
this Agreement;: and

perfurmance and fulfilliment of alt other obligations of the Concessionairs in
accordance with the provisions of this Agreement and matters incidental
thereto or necessary for the perfarmance of any or all of the obligations of the
Concessionaire under this Agreerment

_/'P-: VT :‘ L
e bt
m—— et SR
0y .Il-; S ; “ 5}1‘“‘-‘ Nt
PSS ST
.."I..,.* W, an - "_:'13'} £ A
i . - L. ' oLy
Lr i R R ’uﬁ,’."—'--" -
|'I-'L'l.'| Pt Ny A gl
"r; h - duad o g
R R R
AT .-"'ﬁ.:\."'ll' ,,'r taotar r:i-g e

_—

: — ~ T - , - N : s :
S Larag nf Sra s 1 oo daoracs L‘:‘Jﬁ_{-‘.ﬁ@lis__ﬁxfﬁ&i..zﬂﬂ e AHAAID (L et ST e sect i ol I LG e
SAvE ol ulsiat und=r AHIP Lhaze 2§ e cht AUV an Hvbre = Aoty bazis

Voo
ol gy



PUBL!C_PHWH.TE F‘.M.RTI‘«IEi‘-l{!':HIi_F’I IN HYEH[D AMNUITY PRD.I'iCTS

ARTICLE 3
GRANT OF CONCESSION

31 The Concassion

211 Subject to and in accordance with the provisicns of this Agreement, Applicable Laws and
Applicable Permits, the Authority hereby prarts to the Concessianaire the LORACcession set
farth herein including the exclugiva right, license and authority to construct, operate and
mainiain the Project {the “Concession”) during the Construction Period of 730 (Seven
Hundred and Thidtieth Days) days and Operation Period of 15 (Fifteen} years
tommencing from COD, and the Concessionaire hereby accepts the Concession and

agrees ta implement the Project subject to and in accordance with the terms and
canditions set forth herein,

312 Subject to and in accordance with the provisions of this Agreement, the Concession
heretry granted shall obfige or entitle (as the case may be) the Cancessienaire to:

fa) Right of Way, attess and license to the Site for the purpase of and o the extent
canferred by the orovisions of this Agreement;

{bi  finance and construct the Project;

{c]  manage, aperate and maintain the Project;

fd]  perform and fulfill all of the Concessionaire’s obligations under and in accordance
with this Agreetent;

{2}  save as otherwise expressly provided in this Agreement, bear and pay all costs,
expenzes and charges in connection with or incidental to the perfarmance of the
obligations of the Concessionaire under this Apreement; and

{fy  neither assign, transfer or sublet Or create amy lien or encumbrance on this
Agreement, or the Concession hereby granted or on the whole or any part of the
Project nor transfer, lease or part possessian thereof, save and except as expressly
permitted by this Azreement or the Substitution Agraerment,

T
. "‘h.jj I. ik N,
P g,
i :,J" :T: \'\ 'TI.'.

;-.-.-.“{ N -
a '&n; 'I.|:
-1 > .
Y 5 Jes )
" .._..""1. < lea.'f_r‘:"" 5 .
— I'r'-:i '“I"".a.:a::_ o .=
Siriarirg of dhemls 0to [-.-‘.::ll-.*::}'iif.-‘:n.::,:__'ﬁrgr.:-'f'.rn ECIP0N o ARG 410 0] 2oEth 32220 k] suctor of B2 e

Lk of Coiaat uide Y727 Frese Y ! F.:c'?:?.;;f- WILon kb A by hase
I i

VRN -

)



PUBLIC PRIVATE FARTNERSI—[_E_P 1M HYBRID ANNUITY PROJECTS

4.1,

4.1.1

4.1.2

ARTICLE 4
CONDHNTIONS PRECEDENT

Conditions Precedent

Save and except as expressly provided in Articles 4,5 6,7, 89,10, 22, 28,38 and a1, or
unless the context otherwize raguirss, the espaclive nghts and obiizalions of the
Parties under this Agreement shall be su biect to the satisfaction in full of the conditions
precedent specified in this Clause 4.1 (the “Conditions Precedent”).

The Concessienatre may, upon providing the Performance Security to the Aviharity in
accprdance with Article 9, at amy time after 30 fthirty] days from the date of (his
Agreement or on an earlier day acceptabie ta the Autherity, by natice reguire the
Authority to satisfy all of the Conditians Precedent set forth in this Clause 4.1.2 within a
perigd of 120 (one hundred and twenty) days thereafter .The Conditions Precedent
required to be satisfied by the Authority shall be deemed to have been fulfilied when
the Authority shail have:

Y procured for the Concessienaire the Right of Way to the Site in accordance with
the provisions of Clauses 100.3.1 and 10.3.2;
[{H)] procured all Applicable Permits relattng to environmental protection, and

canservation in respect land forming part of the Right of Way under Clause
131 and 10.3.2;

fc] procured forest clearance for and in respect fand farming part of the Right of
Way under Clarse 10.3.1 and 10.3.2, save and except permission for cutting
trees; and

() procured approval of the General Arrangement Drawings for the road over

bridges/under bridges at level crossings on the Project.

Provided that the Authority shall be cntitled to an additional period, not exceeding
90(ninety) days bevond the perfod of 150 days without being liable for paymem of amy
damages, for fulfillment of the Conditions Precedent set forth in this Clause,

the Conditions Precedent required to be satisTied by the Cancessionaire within 2 pericrd
of 150({one hundred and fifty) days from the date of this Agreement shall be deemied to
have been fulfilled when the Concessionaire shall have:

{a) provided Performance Security to the Authority alongwith the Additional
Ferformance Security, if required in terms af Clause 9.1 and Clause 9.7 of this
Agreement. For the avoidance of doubt it is clarified and agreed that the
Concessionaire is required to provide the Performance Security and the
Additional Performance Security, if required, within 30 days of signing of this

Asreament;
(b} executed and pracured execution of the Escrow Agreement;
(c exeruted and procured execution of the Substitetion Agreament:

{¢ procured all the Applicable Permits specified in Par}ar_.rim_r' Sgheﬁigl@F
unconditionally or if subject to conditions, then all such canditipns Béqui:‘&fc};cp
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be fulfilled by the date specified therein shall have been satisfied in full and such
Applicable Permits are in fulf force and effect:

(e executed the Financing Agreemems and delivered to tie Authority 3 {three] true
copies thereaf, duly attested by a Director of the Concessionaire;

{f} defivered io the Authority 3 {three) true copies of the Financial Package znd the
Financial Model, duly atrested by a Director of the Corgessionaire, along witn 3
{three} soft copies of the Financial Model in MS Excel VErsinm of any sybstitute
theresf, which is acceptable 1o the Seniar kenders; and

fir) delivered to the Authority from the Selected Bidder cotfirmation of the
correctness of the representations and warranties set forth in Sub-clauses {k), {I]
and {m) of Clauze 7.1 of this Agreement.

4.14  Each Party shall make all reasonable endeavors to satisfy the Conditions Precedent
within the time stipulated and shall provide the other Party with such reasonable
covperation as may be required to assist that Party in satisfying the Conditions
Precedent for which that Party is responsible, Subject aply to payment of Damages, it is
dgreed between the Parties lhat the wbligation to fulfill each parties” Conditions
Precedent is an independent abligation of the respective Party.

4.1.5  The Parties shall notity each ather in writing a1 least once s month on the progress made
in satisfying the Conditions Precedent. Each Paity <hall promptly inform the other Party
when any Conditlon Precedent for which it is responsible has been satisfied,

4.7 Damages for delay by the Authority

In the event that {i} the Authority does not prozure fuffillment of any or all of the
Conditions Precedent set forth in Clause 4.1.2 within the period specified in respect
thereaf, and {ii) the delay has not occurred s a result of breach of this Agreement bry
the Concessionaire or due to Force Majeure, the Authority shall pay ta the
Lancessionairo Damages in an amount calculated at the rate of 0.2% {zero point two per
cent) of the Performance Security for each day's delay until the fulfillment of such
Conditions Precedent, subject to the maximum limit equal to the amount of the Bid
Lecurity and upan reaching such limit, the Concessionaire may, in its sole discretion
terminate the Agreement. The Damages payable hereunder shall be the sola remedy
available to the Concessionaire for delay by the Autharity,

Provided further that in the event of delay by the Concessionaire in procuring fuifiliment
of the Conditions Precedent specifisd in Clause 4.1.3, no Damages shall be due or
payable by the Authority under this Clause 4.2 unidl the date o which the
Concessionaire shall have procured fulfillment of the Conditions Precedent specified in
Clause 4.1.3.

4.3 Damages faor delay by the Concessionaire

In the event that (1) the Concessionaire does not mrocure fulfillment of any or all of the
Conditions Precedent set forth in Clause 4.1.2 within the period specified in Tespect
thereod, and {ii) the delay has not scourred a5 & result of failure 1o fuifil _;hac_:hljgaiions
under Clause 4,12 or ather breach of thic Agreement by the ﬁ.u’rhﬂrl'j.",r.,; oﬁ_dndé*@*};nr{:e
Majaure, the Congessionaire shall pay to the Authority Damages ,l-{"l an grﬂ%ur}n;‘;?ku:{ﬂ?d
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4.4

4.5

at the rate of 0.3% [zero point thres per cent) af the Perfermance SeCUrity for each day's
delay until the fuifillment of such Conditions Precedent, Provided, hc:wewen that the
Damages pavable hereunder shall be subject to the maximum imit equal ta the
amaount of the Bid Security and upar reaching such limit, the Authiority may, in its salo
discretion and subject to the provisians of Clause 9.2, terminate the Asrecment,
Provided further that in the event of delay by the Authority in pracuring fulfilbment of
the Conditions Pracegant specified in Cause 4.1.7, ng Lamages shal’ bz due g payvable
by the Concessionaire under this Clause 4.3 until the date an which the Authority shall
have procured fulfillment of the Conditions Precedent specified in Clause 4.1.2,

Commencement of Concessian Pariod

The date on which Financial Close is achieved and all the Conditions Precedent specified
i Clause 4.1 are satisfied shall be the Appainted Date which shall be the date of
tommencement of the Concession Period. For the avoidance of doubt, the Parties agree
that the Cancessionaire may, upon occurrence of the Appointed Date hereunder, by
notice convey the particulars theroof ta the Autharity, and shail thereupon be entitled
to commence construction an the Projpect,

Deemed Termination upon delay

Without prejudice to the provisions of Clauses 4.2 and 4.3, and subject 1o the provisions
af Clause 9.2, the Parties expressly asree that in the svent the Appointed Date does not
oceur, for any reason whatscever, before the 1st {first) anniversary of the date of this
Agreement or the exiended refiod provided in accordance with this Agreement, all
rights, privileges, claims and entitlements of the Concessionaire under or arising out of
thiz Agreement shall be deemed to have been waived by, and 10 have ceased with the
concurrence of the Concessignaite, and the Concessian Agreemant shall be deemed o
have been terminated by mutual agreement of the Parties. Provided, however, that in
the event the non-oocurrence of the Appointed Date is for reasons attributable tg the
Cancessianaire, the Performance Security and the Additional Performance Security, if
any, of the Concessionaire shall be encashed angd appropriated by the Authority as
Damages theraof.
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51.2

512

514

ARTICLE 5
OBLIGATIONS OF THE CONCESSIOMNAIRE

Ohligations of the Concessionaire

subject to and an the lerms and conditions of this Agreement, the Concessionaire shail,
at its awn cast and expense, procure finance for and undertake the design, ergineering,
pracurement, censtruction, operation and maintenance of the Projert and ohserve,
fulfill, comply with and perform all its ohligations set out in this Agresment or arising
hereunder.

The Concessionaire shall comply with all Applicable Laws and Applicable Permits
{including renewals as required} in the performance of its cbligations under this
Agreement,

Save and except as stherwise provided in this Agreement or Appticable Laws, as the easa
may be, the Concessionaire shall, in discharge of all its vbligations under this Agreement,
conform with and adhere 1o Good thdustey Practice at all times.

The Concessionaire shall, at its own cost and Expense, i addilien to and not in
derogation of its obligations elsewhere set out in this Azreement:

{a) make, oF cause ta be made, necessary applications te the relevant Government
Instrumentalities with such particulars and details as may be reguired for
obtaining Applicable Permits, other than those set farth in Clause 4.3.2, and
obtain and keep in force and effect such Applicable Permits in confarmity with
Applicable Laws;

{4) procure, as requirad, the appropriate proprietary rights, flicenszes, agresments
and permissions for materials, methods, processes, know-how and systems weed
or incorporated into the Proiect;

(e} perfanm and fulfill its abligations under the Finarcing Agreemcents:

fd} make reasonabile efforts to maintain harmony and good industrig! relations
among the personne! employed hy it or its Contractars in connection with the
performance of its obligations under this Asraement;

fe] upen written reguest from the Authority, make rezsonable efforts to Tacilitate
the acguisition of land and procuring of environmental and forest clearances
required for the purpases of the Asreerment;

(f) enzure and procure that its Contractors comply with al| Applicable Permits and
Applicable Laws in the performance by them af any of the Concessionaire’s
obligations under this Agreement;

fel always act in @ manner consistent with the provisions of this Agreement and not
cause or fail 1o do any act, deed or thing, whether intentionally or otherwise,
which may in any manner be violative of any of the Wﬁiﬁﬁs 'i'g“f-.l;his

- "-'-."'-_-'. "

reemant; SEE TN
he r?q.'?-n—‘-.._ IIII e }}‘-}‘- R
Aot B L g '-‘nk’,.-_'z.i*‘-‘r‘ﬂ%{ﬂﬂxh |
W I.-.n"'" 1"1\(|;' h] [N ilmw' i .éﬁHt H.l_l" i
- ) T R — - A T R Fa gt mn
s Lasirs of Skan, Al rJta{nl.uth ’;_'j.‘llf-l‘n ki LE0D L kne 459410 Lok ©3.910 klﬁ{‘;‘;—.ﬁti-ﬂﬁ'ﬂ' i FE S
Shate ot Cugenas Lr:-ﬂu':—i‘!‘!i[}F Mame - '-?u‘-:f(ﬂg""""ll:' A7 Ryl Aty basis 4 \:n-“"" e 3wt
5 : 2 .i‘l.:i'ﬂi:' i ¢ J & \"“" i |:|.'F.7'w-r'_,'.—x
T ] .:"..""I-’ i ' IO
Lo A o
C ! _I"‘_i



5.2

5.2.1

5.2.2

523

5.2.4

PUBLIC PRIVATE PAHTF_\.IERSHIF" Iy HYBRID ANNUITY F-‘RL'JJECTS_

fh} sUpport, cocperate with and factlitate the Authority in the implementation and
operation of the Project in accordanee with the provisians of thic Agreemant;
and

() fransfer the Projfect to the Authority Lpon Termination of this Agreement, n

accordance with the provisions of this Agreamaent.
Obiigations relating to Project Agreements

It is expressly agreed that the Concessionaire shall, at all times, be responsibie and liable
far all its obligatians under this Agreement notwithstanding anything containad in the
Project Agroements or any other agreement, and no default under any Froject
Agreement or agreemant shall excuse the Concessionaire from its obligations qr liahility
herevnder,

The Concessionaire shall submit to the Authority the drafts of ali Praject Agreements, or
Ny amendments or replacements thereto, for itz review and comments, and the
Authority shall hawe the right but nat the obligation 1o undertake such review and
provide its comments, if any, 1o the Concesstonaire within 30 {thirty) days of the receipt
al such drafts. Within 7 (seven} days of execution of any Profect Agreement or
amendment thereto, the Concessionaire shall submit to the Autharity a trye copy
thereof, duly attested by a Directar of the Loncessionatre, for its record. for the
avoidance of doubt, it is dgreed that the review and tomrments hereunder shali he
limited ta ensuring campliance with the 1erms of thic Agreament, [t is further agreed
that any failure or amission of the Autharity te review and/ or camment hereunder shall
rot be construed or deemed as acceptance of any such agreement or documant by the
Autherity, No review and/ or observation of the Authority and/ ar its failure tr review
and/ or convey its observations on any docutnent shall relieve the Concessionaire of its
obligations and lizbilities under this Agreernent in any manner nor shall the Authority be
liable for the same in any manner whatsoever.

The Concessionaire shall not make any addition, replacemeant or amendments to any of
the Financing Agreements without the prior written consent of the Authority if such
addition, replacement or amendment has, or may have, the effect of imposing or
increasing shy financial liability or obligation un the Autharity, and in the event that any
replacernent or amendment is mads withaut such consent, the Concessionaire shgll ot
enforee such replacement or amendment nor permit enforcement thereof against the
Authority, For the aveidance of doubt, the Autharity acknowledges and agrees that it
shall not unreasonably withhold its consent for restructuring ar rescheduling of the debt
of the Concessionaire and shall fespond to the request for consent no fater than 3& days
from the receipt of such request fram the Concessionaire.,

The Concessiohaire shall jrocure that each of the Project Agreements contains
provisions that entitle the Authority and / or Lenders Representative to step into such
agreement, in its sole discretion, in substitution of the Concessionaire in the event of
Tenmination er Suspension {the “Covenant®). Further, it is ciariflied that in caze both the
Autharity and Lenders' Representative decide to exerrize their right tg step-in, the
Autharity shall have the sple right o step into the froject Agreernents. For the
avoidance of doubt, it is expressly agreed that in the event the Au?ﬂ%ﬁﬁm‘nut
exercise Sucf}_[:i tE_.-}lLEu bstitution within a perfod not Exceedint?;,i QDI[@‘{?&{
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52.5

5.3

531

522

the Transfer Data, the Project Agreements shall be deemed ta cease to be in foree and
effect on the Transfer Date without any lability whatsoever on the Authority and the
Covenant shail expressty provide for such eventuality. The Concessionaire expresshy
agrees to include the Covenant in all its Project Agreements and undertakes that it shall,
In respect of each of the Project Agreements, procure and deliver to the Authority an
acknowledzment and undertaking, in a form acceptable to the Authority, from the
cotnter paryfiest of zach of the Project Agreements, where under such covnier
party{ies} shall acknowledge and accept the Covenant and undertake to he tound by the
same and not to seek any relief or remedy whatsoever from the Authority in the event
of Termination or Suspension.

Notwithstanding anything to the contrary contained in this  Agreement, the
Concessionaire agrees and acknowledzes that selection or replacement of the EpC
Contractor and an O&M Contractor and execution of the CPC Contract and O%M
Contract shall be subject to the prior approval of the Authority from national sertrrity
and public interest perspective, the decision of the Authority in this hebalf being final,
eanclusive and binding an the Concessionaire, and undertakes that it shall not give gifen
to any such seiection or contract without priar approval of the Authority. for the
avaidance of doubt, it is expressly agreed that appraval of the Authority hereynder shall
be limited to national security and public interest perspective. and the Authority shall
endeavar to convey its daecision therean expeditiously and no fater than 20 days from
the date of receipt of the proposal alongwith the draft agreement vy the Authority, it is
also agreed that the Authority shatl not be liable in 8y manner on account of grant or
olherwise of such approval and that such approval ar denial theresf <hall not in any
manner absolve the Cancessionatre or its Contractars from any liability or obligation
undert this Agreement.

Obligations relating to Change in Qwnership

Pfhe Concessionaire shall not undertake or permit any Change in Ownership, except with
the priar written approval of the Authority,

Wotwithstanding anything to the contrary contained in this Agreement, the
Concessionaire agrees and acknowledges that:

all acquisitions of Equity by an acquirer, either by himself or with any persan acting in
concert, directly or indirectly, ingluding by transfer of the direct or indirect legal ar
beneficial ownership or contrel of any Equity, in ageregate of 254 {twenty five per cent)
or more of the total Equity of the Concessionaire; or

acquisition of any control directly or Indirectly of the Board of Directors of the
Concessionaire by any person either by himself or togethar with ANy RErson or persons
acling in concert with him, shall constitute a Change in Ownership requiring prior
appraval of the Authorfly from national security and public interest perspective, the
decision of the Authority in this behalf being final, conclusive and hinding on the
Concessinpaire, and undertakes that it shall not give effect to any such acguisition of
Equity or contrel of the Board of Directors of the Concessionaire without such prior
approval of the Authority. For the avoidance of doubt, it is expressly agreed that
approval of the Authority hereunder shall be limited to mational secgr*r:i}“gé'land\puhlic

. - o L A
interest perspective, and the Authority shall endeavor 1o COMmyey ﬁ%}dﬁq{u’nfﬁer@nn
"f'.-'"-'""-., . a I""l"' L I,
o b 1T \_‘ f
SR

" Bl = a
B _ '1{1\&-:'*1"-'3%,2%_&'_ ‘l '1

£ i -

- o KR X . - B BT el STy W) i e
EELonog of 2harde jiote ]F,-T:ﬁ.yé.urwiljr;ﬂj!z WL AL 0 vhn 454 20 | erth 853 0 L{I’ﬂl'{;?l_’_:’sr_l,ﬂ' ."LF}%' T }hl—:
See or Gujg 4 uader !'-.i.-l.’ﬁf-‘:E}':aw ] Fﬂf—"q-%ﬂ{'" Tan ybied Brenily bass -,‘i.'",-\ _r};:' ,.-,:r:.;.

":‘J o 1 i N { "‘H .r"" - ’
theoNE g WA e e M
h by i Al F - 5 .i wa o Y
B L T e el
"W I::}'EH | ."i'.rl:lﬁ'/ gl_’i i



5.4

5.5

5.6

PUBLIC PRIVATE PAHTNEREH]P IN HYBRID ANNUITY PRCIJEC_'I'S

expeditiousty. It is also agreed that the Autharity shall not be liable in any manner an
account of grant or atherwise of such approval and that sach approval ar dental thereof
shall not in any manner absalve the Concessionaire frem any liability or obiligation under
this Agreement,

For the purposes of this Clsuse 5.3.2:

[il  the expression "acquirer”, “contral” and “persen aching in concert” chalt have the
meaning ascribed thereic in the Serurities and Exchange Board of India
{Substantfal Acquisition of Shares and Takeaver] Reguiations, 2011 gr any
statutory re-enactment theraofl as in force as on the date of acquisition of Equity,
or the control of the Board of Directors, as the case may be, of the Concescionaire;

{ii)  the indirect transfer or control of legal or benefical ownership of Equity shall
mean transfer of the direct or indirect beneficial ownership or control of any
company or compantes whether in lndia or abroad which resulis in the acouirer
acquirtng cantral over the shares or voting rights of shares of the Concessionaire;
and

(5] power 1o appoint, whether by contract or by virtue of control or acquisition of
shares of any company helding directly or through one or more COMpPanies
{whether situate in tndia or abroad) the Equity of the Concessionaire, not less than
half of the directors on the Board of Directors of the Concessignaire or of any
company, directly or indirectly whether situate in India or abroad, having ultimate
contral of 25% (twenty five per cent) or more of the Equity of the Concessionaire
shali constitute acquisition of controd, direcily or indirectly, of the Board of
Directors af the Concessionaire,

Obligations relating to employment of foreign nationals

The Concessivnaire acknowledges, agrees and undertakes that employment of foreign
persannel by the Concessionaire and/or its contractors and their subcontractors shali be
subject to grant of requisite regulatory  permits  and  approvals incleding
employment/residential visas and work permits, if any required, and the obligation to
apply for and obtain the sarme shall and will always he of the toancessiopaire and,
hotwithstanding anything to the contrary contained in this fgreement, refusal of ar
inabitity to obtain any such permits and approvals by the Concessionaire or any of its
contractors or sub-contractors shall nat constitute Force Majeure Event, and shall not in
any manner excuse the Concessionaire from the performance and discharge of its
ohligations and liabilities under this Agreement.

Obligations refating to employment of trained personnel

The Concessionaire shall ensure that the personnel engaged by it in the perfarmance of
its obligations under this Agreement are at all times praperly trained for their respective
{unction

Facilities for differently abled and elderly persons

The Concessionaire shall, in conformity with the guidelines issved from time to time by
the Ministry of Social lustice and Empowerment, ar a substitute thereddy pipcure a
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 PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROIECTS

barrier free environment for the diffcrently abled and for elderly persans vsing the
Project.

5.7 Branding of Praject

The Project or any part thereof shall not be branded in any manner ta advertise, display
of reflect the name or identity of the Concessionaire or s shareholders. The
Concessinhaire underakes that i shall nat, in MY Manter, Bse the nama op ettity of 1he
Froject to advertise or display its own identity, brand equity or busitgss interests,
including those af its shareholders, save and except as may be necessary in the normal
course af business. For the avoidance of daubt, it is agreed that the Concessionaire may
dizplay its cwn name at a spot where ather public notices are displayed for the Users. It
is further agreed that the Project shall be known, promoted, displayed and advertised by
the rame of — Six Laning of Shamla ji to Motachilodha from km 404,200 ta kin 494.410
{Length 93.215 km) section of NH-B in the State of Gufarat under NHDP Phase -V |
Package-v).

L.8 Sole purpose of the Concessionaire

The Concessionaire having been set up for the sole purpose of exercising the rights and
chserving and performing its obligations and liabilities under this Aorecrment, the
Concessionaire or any of its subsidiaries shall nat, except with the previous written
consent of the Authority, he or become directly or indirectly engaged, concerned or
interested in any business other than as envisaged herain,
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ARTICLE 6
OBLIGATIONS OF THE AUTHORITY

6.1  Obligations of the Authority

6.1.1  The Avtharity shall, at its own cost and expense undertake, comply with and perform all
its chiigations set out in this Agreement or arising hereunder.

6.1.2  The Authority sgrees 1o provide support to the Concessionaire and undertakes to
observe, comply with and perfarm, subject to and in accordance with the provisions of
this Agreement and Applicable Laws, the following

{a)

(b]

{i)

upar  written request from the Concessionaire, ang subject to the
Loncessionaire complying with Applicable Laws, provide reasenable support and
dssfstance to the Concessionaire in procuring Applicable Permits reguired fram
any Government Instrumentality for implementation and aperation of the
Project;

upcn written request fram the Concessionaire, provide reaspnable assistance tg
the Concessionaire in obtaining access 1o all necessary infrastructure facilities
and utilities, including water and electricity at rates and on terms no less
favorable to the Concessianaire than these eenerally available to commercial
customers receiving substantiaily equivabent services;

procire thal no barriers are erected ar placed on or about the troivect by any
Government Instrumentality ar persans tlaiming through or under it, except for
reasons of Emergency, national security or law and arder;

Deleted

Subject to and in accordance with Applicable Laws, grant to the Concessionaire
the authority to regulate use of the Froject;

Assist the Concessionaire in procuring pofice assistance for regulation of Users,
removal of trespassers and security on or at the Project:

Not do ar omit to do any act, deed or thing which may it any manner s violating
of any of the provisions of this Agreement;

suppert, cooperate with and facilttate the Concessionaire in the im plermentation
and operation of the Project in accordance with the provisions of this
Agreement;

upon written requast from the Concessicnaire and subject to the provisions of
Ciause 5.4, provide reasonable assistance to the Concesstanafre and any
expatriate personnel of the Concessionaire or tts Contractors to abtain
applicable visas and work permits for discharging their respective ubligatians
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6.2

£.2.1

6.2.2

G.2.3

PUBLIC PRWATE_ PAHT_!'\!ERSHJF 1N H":’E::B!D ﬂNEUE’ _PRD_JECT_S

i) undertake rehahilitation and resettlement of rersans affected by constructian
af the Project and bear al| costs and expense in respect thereof, save ang excent
as otherwise provided in this Agreemeant; and

(k) subject to the Concessionaire com Plying with Applicable Laws, provide
reascnable support and assistance ta the Concessionaire in Procuring approvals,
other than approval of the General Approval Drawings of the Railway autharities
for consledction of such joag cver ndgessunder bridges.

Maintenance obligations prior to Appointed Date

During the Davelopment Periad, the Concessionaire shall maintain the existing Project
Highway, in such a manner so as {a ensure that the road is in pothole freg condition and
also to ensure that the quality of service and safety are maintained and in the event of
any material deterigration or damage aother than normal wear znd tear, the
Concessionaire shall undertake repair thereof, 1t is deemed that the Concessionaire hasg
made necessary provisions for inclusion of costs related to maintenance during the
Development Period in its Rid. Provided that in caze Appointed Date is not achieved gnd
tha Conhcession Agreement is tarminated prior to achievement of Appointed Date, the
Loncessionaire shall be reimbursed the cost of maintenance during Development Period
by the Authority after dye certification by the Authorized Representative of the
Autharity. For the puroose of such reimbursement, the lump sem per kilometer rate of
reimbursement for a period of 1 {one} vear would be Rs 4.82 Lakhs. {Rs four lakhs and
ninety two thousand enly ) and shall be paif on a pro-rata basis for the period
cancerned, For the avaidance of doubl, the Concessionaire would he reimbursed the
cost of maintenance only in case of termination priof 1o Appointed Date and onhy if it
maintains the Project as envisaged in this Clause §,2.1.

In case of failure of the Concessionaire to undertake maintenance or repair of the
Project, the Authority shall undertake maintenance or repair of the Proferct Highway at
the cost and expense of the Concessionaire and recover the said cost as determined by
the independent Engincer from the Bid security or the Perfarmance security, as the case
may he, submitted by the Concessionaire. For the avoidance of doubt, the
Concessionaire shall undertske fepairs anly for ersuring zafe uperration of the Project
Highway and in the event of excessive deterioration or darnage caused due to
unforeseen events such as floods or torrential rain the Autharity shall undertake special
repairs at its own cost and EXORRsE,

During the Developrment Period, the Concessionairs shalf protec! the Project Highway
from any and all occupations, encroachments or Encumbrances, and shall not place or
create nor permit any Contracter or other pErson chaiming through or under the
{encessionatre to place or create gty Encumbirance ar security interest aver all or any
part of the Project Highway o1 under this Agreement, save and except as otherwise
expressly set forth in this Agreement, Further, the Concessionaire shajl perdorm its
obligations in a manner that Project Highway ar an alternative thereof are open ta trafiic
at all times during the Development Period,
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G2 Obligations relating to refinancing

Upon request made by the Concessionaire to this effect, the Authority shall, in
conformity with any repulatians or guidelines that may be notified by the Government
or the Reserve Bank of India, a5 the case may ke, permit and enable the Concessianaire
to secure refinancing on such terms as may ke agreed upon between the Concessionaire
and the entity providing such refinancing; provided, however, that thea refinancing
hereandes sha!l always be subject (o the prior consent of the Authority, which consent
shall not be unreasonably withheld, The Aythority shall endeavor 1o convey its decision
on such request of the Concessionaire within 30 davs of receipt of the Proposal by the
Authority,
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FUBLIC PRIVATE PARTNEHSHIP_IN HYBRID ANNUITY FROJECTS

ARTICLE 7
REPRESENTATIONS AND WARRANTIES

7.1 Representations and warranties of the Concessionaire

The Concessignaire represents and warrants to the Autharity that:

fa}

(b}

(el

(fl

{i}

it is duly creanized and validly existing under the laws of India, and has full
pawer and authority to executs and perform its obligations under this
Agreement and to carry out the transactions cortemplated hereby:

it has taken alt necessary corporate and other actions under Applicable Laws to
authorise the execution and delivery of this Agreement and to validly exercisa its
rights and perform its ehblfgations under this Agregement;

the selected bidder and its Aszociates have the financial standing and resources
1o fund the required Equity and te raise the debt necessary for undertaking and
implementing the Project in accordance with this Agreement;

this Agreement constitutes its legal, valid and binding obligation, enfarceahls
agarnst it in accordance with the terms hereof, and its obligations under this
Agreement -will be tegally valid, hinding and enforceable ohligations against it in
accordance with the terms hereof:

it bs subject 1o the laws of Indis, and herety expressly and frrevocably waives any
immunity in any jurisdiction in respect of this Agreement or matlers arising
hareunder inctuding any obligation, liability ar responsibility hereunder;

The informatien furnished in the Bid and as updated on or before the date of
this Agreement is true and accurate in all respects as on the date of this
Aareement;

the execution, delivery and performance of this Agreement will not conflict with,
result in the breach of, constitute a defauit under, or accelerate performance
required by any of the terms of its Memarandurm and Articles of Assaciation or
any Applicable Laws ar any covenhant, contract, agreement, arrangement,
understanding, decree or order to which it js a party or by which it ar any of jis
properties or assets is bound or affected;

there are na actions, suits, Proceedings, of investigations fending or, to itz
knowledge, threatened apainst it at taw or in equity before any court or before
any other judicial, guasi-judicial or other authority, the outcome of which may
result in the breach of this Agreement or which individually or in the agoregate
may result in any material impairment of its ability to perform any of its
obligations under this Apreement:

it has no knowledpe of any vielation or default with respect to any order, writ,

mjunction or decree of any court or Government !r1ﬂrumEmaIi;;;:-':n'uF;],ichl_‘["r\ua'n,»r
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dk

{n}

fp)

under this Agreement and ro fact or circumstance exists which May give rise to
such proceedings that would adversely affect the perfarmance of jtg obligations
under this Agreament;

it has complied with Applicable Laws in all matesial respects and has nat been
subject to any fines, penalties, injunctive relisf or any other civil ar criminal
liabilities which in the aggregate have g+ may have a material adverse effect an
ity ebility ta perfaim it oldwations under tiis Apresment;

it shali at no time undertake or permait any Change in Ownership except in
accordance with the provisions of Clause 5.3 and that the selected bidder,
together with its Associates, hold not less than 51% {fifty-one percem) of its
issued and paid up Equity as an the date of this Agreement; and that each
Consortium Member whose technical and financial capacity was svaluated for
the purpeses of pre-qualification and short-listing in respornse to the Request for
Proposals shalt hold at least 26% (twenty six per cant) of Equity during the
Construction Periad and two years thereafter along with ils Assotiates;

Frovided further that any such request made under Clayse 7.1k) and { or Article
42, at the optien of the Authority, may be reguired to be accompanied by a
suitable no objection letter from Senior 1 enders

the selected bidder is duly arganized and valtdiy existing under the laws of the
furisdiction of its incorporation or registration, 35 the case may be, and has
requested the Authority to enter nto this Agreement with the Cuncessignaire
pursuant 1o the letter of Award, and has agreed to and unconditionally
accepled the terms and conditions set forth in this Agreement;

all its rights and interests in the Project shall pass to and vest in the Authority an
the Transfer Date free and clear of all liens, claims and Encumbrances, without
any further act or deed an its part or that of the Autharity, and that none of the
Project Aszels shall be acquired by it Subject to any agreement under which a
security interest or other lien ar Fncumbrance is retained by any person, save
and except as expressly provided in this Agreement;

RO reprosentation or warranty by it contained herein or in any ather document
furnished by it to the Authority or 1o any Goevernment fnstry mentality in rolation
to Applicable Permits containg or wilb cantain any untrue ar misleading
ftatement of material fact or omits or wilf omit to state a material fact necessary
to make such representation or warranty not misleading;

no £Ums, ia cash or kind, have been paid ar will be paid, by it or on its behalf, to
any person by way of fees, commission or otherwise for securing the Concession
or eatering into this Agreement or for influencing ar altempting to influence any
officer ar employes of the Authority in eonnection therewith;

all informaticn provided by the selected bidder in response 1o the Request far
Proposals or otherwise, is to the best of its Ehowledze and belief, true and
accurate in all material respects; and
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{u) All undertakings and obligations of the Concessianaire arising from the Request
far Proposals or atherwise shal| be binding on the Concessionaira as if thay form
part of this Agreement,

2.2 Representations and warraniies of the Authority
The Authority represents and warrants ta the Concassionaire that:

{a) it has tull pawsr and autharity 1o execute, debiver and perform its obligations
under this Agreement and to carry aut the transactions contemplated herein
and that it has taken all actions NECEssary to exscute this ABresinent, exergise
its rights and perform its ohiigations, under thiy Azreement:

fb it has taken all necessary actions under Applicable Laws to dltharize the
execution, delivery and perfermance of this Agreement;

{c] it has the financial standing and capacity to perfarm its obligations under this
Agreerment;
(d} This Agreement constitutes a legal, valid and binding obligation enforceabls

against it in accordance with the terms hereot;

(e it has npo knowledge of any vickation or defauit with respect ta any order, writ,
injunction ar any decree of any court or any legally binding arder of any
Government instrumentality which may result in any material adverse effect on
the Authority’s ability ta perforen jts obligations under this Agreement;

{f) it has complied with Applicable Laws in all material respects;
(E) It has the right, power and authority to manage and operate the Project; and

1l 't shall procure good snd vatid right to the Site, and has Ppoewer and authority to
grant a license in respect thereto to the Concessionaire,

7.3 Disclosura

In the event that any occurrence or circumstance comes to the altention of either Party
that renders any of its afuresaid representations or warranties untrue ar incorrect, such
Party shall immediately notify the other Party of the same. Such notification shali not
have the effect of remetying any breach of the reprasentation or warranty that has
been found to be untrue or incorrect nor shall it adversely affect or waive any right,
remetdy or obligation of either Party under this Agreement.
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8.1.2

B.1.3

214

B.1.5

PUBLH PRIVATE PARTNERSHIF i RYBRID ANNUITY PROJECTS

ARTICLE 8
DISCLAIMER

Disclaimer

The Concessionaire acknowledges that pricr to the execution of this Agreament, the
Concessionaire has, after a completn and careful CRAMINHDN, made an incegendent
evaluation of the Reguest for Proposals, Scope of the Project, Specifications and
MHandards, Site, exfsting structures, lacal condittons, physical gualitiss of growsnd, subsoil
and gealogy, and all information pravided by the Authority ar obtained, procured or
gathered otherwise, and has determined to its satisfaction the accuracy or atherwise
thereof and the nature and extent of difficulties, risks and hazards as are likeiy 1o arise
or may be faced by it in the course of performance of its obligations hereunder. The
Authority makes no representation whatsoever, express, emplicit or otherwise, regarding
the aceuracy, adequacy, torrectness, relizbility and/ar completensss of 3TW assessmeant,
assurmptions, statement or mfarmation provided by It and the Concessignaire confirms
that it shal have no claien whatsoever against the Authority in this regard.

The Concessionaire acknowledges and hereby accepts the risk of inadequacy, rnistake ar
Brrar in or relating to any of the matters set farth in Clause B.1.1 abave and heraby
acknowledges and agrees that the Authority shall nat be liable for the saree in any
manner whatsoever o the Concessionaire, the Selected Bidder and its Associates or any
person claiming through or under any of them.

The Parties agree that any mistake or errar in or relating 1o any of the matters zet forth
in Clzuse 8.1.1 above shall not vitiale this Agreement, or render it voigakle.

In the evernt, that either Party becomes aware of any mistake or efror relating to any of
the matters set farth in Clause 8.1.1 above, that Party shall im medigtely notify the ather
Party, specifying the mistake or error; pravided, however, that a failure on part of the
Arthority to give any notice pursuart to this Clause 8.1.9 shali not prejudice the
disciaimer of the Authority eontained in Clause 8.1.1and shall not in any manner shift to
the Autharity any risks assymed by the Concessionaire pursuant to this Agreement,

Except as otherwise provided in this Agreement, all risks relating to the Project shall he
borne by the Concessionaire and the Authority shall not be liable in any manner for such
risks or the consequences thereof.
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ARTICLE 9
PERFORMANCE SECURITY

Performance Security

The Concessianaire shall, for the perfarmance of its obligations hereunder, provide to
the Authority no later thap A0thirty! days from the date of this AEreement, an
irrevocable and unconditional guarantee from a Bank for & sum equivaient to rs. 53.05
crore [Rupees sixty sight crore five lakh only] in the form set forth in Schedule-F fthe
“Performance Security”). Until such time the Performance security is provided by the
Concessionaire pursuant hereto and the same eomes intg effect, the Bid Secyrity shall
remain in force and effect, and upon such provision of the Performance Securtty
pursuant heretw, the Authaority shall release the Big Security to the Concessionaire,

Motwithstanding anything to the contrary contained in this Agreement, in the event
Performance Security is not provided by the Cancessionaire within 2 pericd of 30ithirty)
days from the date of this Agreement, the Autharity may encash the Bid Sery rity and
approgriate the proceeds thereof as Damages, and thereupon all rights, privileges,
cleims and eniitlements of the Cancessionaire under or arising out of this Agreement
shall be deemed to have been waived by, and to have ceased with the concurrencs of
the Concessionaire, and this Agreement shall be deemed to have been terminated by
mutual agreement of the Parties.

Appropriation of Performance Security

Upon occurrence of 8 Concessionaite Default or failure to meet any Condition
Frecedent, the Authority shall, without mejudice to its other rights and remedies
hereunder or in faw, be entitled to encash and appropriate from the Performance
Security the amounts due to it for and in respect of such Concessionaire Defeult or for
faifure to meet any Condition Precedent. Upon such encashment and appropriation
from the Performance Security, the Cancessionaire shall, withip 15 {fifteen) days
thereof, replenish, in case of partial apwopriation, to the original tevel of the
Performance Security, and in case of appropriation of the entire Performance Security
provide a fresh Performance Sequrity, & the case may be, failing which the Authority
shall be entitted 10 terminate this Agrapment in accordance with Article 31

Pravided that upon appropriation on account of Concessionaire’s Default the
Concessionaire shall replenish the Performance Security and wpon such replenishment
ot furnishing of a fresh Performance Security, as the case may be, the Cancessionaire
shall be entitied to an additional Cure Period of 120 (one hundred and twenty} days for
remedying the Concessipnaire Default, save and except a5 provided in Clause 4.5 of this
Agreement, and in the event of the Concessionaire nat curing its default within such
Cure Period, the Autharity shall be entitled to ancash and appropriate such Performance
Security as Damages, and to terminate this Agreement in accordance with Article 31,

Release of Performance Security

The Perfermance Security shall remain in force and effect for & perigﬁﬂ@fﬁﬁé'ﬁ‘ggr\f rom

the Appainted Date, but shall be released earlicr upon the Cancessfdﬁ%ifé;tegﬁéﬁ’ﬂm‘g on
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2.4
0.5

9.6

8.7

8.8

PUBLIC PRIVATE PARTNERSHIP IN HYBRD AHN_UIT'Y PROJECTS

Bid Project Cost; provided, twever, that the Ferformance Secuilty shall not pe released
and shall be kept alive by the Concessicnaire if the Congessionaire is in Breach of this
Agréament. Upon reguest made by the Concessionaire for release of the Pedfarmance
Security along with the particulars which estabdish satisfaction of the requirements
specifiad in this Clayse 9.3, the Authority shall release the Performance Security
forthwith.

Nelsiad,
Deleted.
References to Performance Security

References to Perfarmance Security occlrring in this Agreement for and in respect of
any period prior ta the delivery of the Performanca security by the Concessionaire to the
Autharity, or in respect of any period subseguent to the expiry or release therecf, as the
case may be, shall be canstrued sadely Tor the purposes of talculating the amount of
Damages payabie by the Concessionaire,

Additional Performance Security

The Concessionaire shali glongwith Lhe Perfarmance Security provide to the Authority an
irrevocatle and unconditional guarantes from a Bank for a sum equivalent to Rs. Mii
{Rupeas Nil} in the fornt set forth in Schedy le-F {the "Additional Performance Seey rity™],
to be rmodified, mutatis mutandis, for this purpose as security to the Autherity if the Big
Project Cost of the Selected Bidder is lower by more than 10% with respect to the
Estimated Project Cost. The requirernent of submitting the Additional Perfarmance
security shall be a Condition Precedent. Failure to maintain the Additienal Performance
Security shall be treated as Concessionaire Defaylt s per Clause 31,3.1,

Approptiation and Release of Additional Performance Security

Notwithstanding anything corirary contained in this Agreement, if this Agreemant is
terminated, except for Authority Default or due to the force Majeure, prior to
achievement of the Il (third) Project Miestone, the Authority shall have the right ta
encash the Additional Performence Security in addition to the rerformance Seclrity.
Hewever, the Additional Performance Security shall be released upon achievement of
Project Milestone ~ Iil as defined in Schedule G and shall be refeased immediately and
ne later than 30 {thirty) days from the certification of achievemeant of Project Milestone-
I,
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10.1

ARTICLE 10
RIGHT OF WAY

The Site

The site of the Project shall comprise the real estate described in Schedule-a and in
respect of which the Right of Way shall be provided ang granted by the AutHonty to the
(oncessiohaire as a licensee under and in accordance with thiz Agreement {the “Site™).
For the avoidance of doubt, it is hereby acknowledged and agreed that references to the
Site shall be construed as references to the real estate required for the Project as set
ferth in Schedule-A.

10.2 License, Access and Right of Way

1021

10.2.2

10.2.3

10.2.4

10.2.5

The Autherity hereby grants 1o the Concessionaire access to the Site for carrying out any
surveys, investigstions and soil tests that the Concessionaire may deem necessary during
the Development Period, it being expressly agread and understood that the Authority
shalt have no liability whatsoever in respect of survey, investigations and tests carried
out or work undertaken by the Concessionaire 6n or about the Site pursuarnt hereto in
the event of Termination or otherwise,

In consideration of the Project, this Agreement and the covenants and warraniies on the
part of the Cancessionaire herein contained, the Authority, in accordance with the terms
and conditions set forth herein, hereby grants to the Conressionaire, commencing fram
the Appointed Date, leave and license rights in respect of all the land {along with any
buildfings, canstructions or immavakble assets, if any, therean) cormprising the Site which
is described, delineated and shown in Schedule-4 hereto [the “Licensed Premises™), an
an “as is where is” basis, free of any Encumbrances, to develop, gperate and maintain
the said Licensed Premises, together with all and singular rights, liberties, privileges,
easements and appurtenances whatsoever to the aid Licensed Premmises, hereditaments
or premises ar any part thereof belonging 1a aor fn any way dppurtenant thereto or
enjoyed therewith, for the duration of the Concession Perigd and, for the purposes
permitted under this Agreement, and far no other purpose whatsoeyer,

The license, access and right of way granied ke thiz Agreement to the Concessionaire
shall always be suhject to existing rights of way and the Concessionaire shall perform its
obfigations in a manner that two existing lanes of the Project Highway ar an alternative
thereof are open to traffic at all times during the Construction Period..

M iz expressty agreed that the license granted hereunder shall terminate automatically
and farthwith, without the need for any action to be taken by the Authority to terminate
the license, upon the Termination of this Agregment for any reason whatsoever, For the
avaidance of doubt, the Parties expressly agree that notwithsta nding any temporary or
permanent structures erected on the Site by the Concessionaire or jts sy b-ficensees, the
license in respect of the Site shait automatically terminate, witheout any further act of the
Farties, upon Termination of this Agreement.

The Concessionaire hereby irrevocably appoints the Authority (acting di__r;—:-.{:t{}a_-on__thmugh

@ nominee} to be its true and lawful attorney, to execute and signifl e Hanfe Of the

Loncessionaire a transfer or surrender of the license granted hg'rehﬁdé‘?*“h&aﬁﬁ!jme
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1n.2.6

10.3
1021

10.3.2

10.3.3

FUBLIC PRIVATE PARTNERSHIP M4 H‘r’BR!D_ ANN UIEPRD._IECTS

after the Conression Pering has expired ar has been termitiated earlier in terms heregf,
8 sufficient proof of which will be the declaration of any duly autharized officar of the
Autharity, and the Concassionaire Lonsents to it heing registerad for this DUrpose.

it is expressly agreed that trees an the Site arp property of the Authority &xcept that the
Cancessianaire shall he entilled to exercize usufructory rights thereon during the
Concession Periad,

Procurement of the Site

Pursuant to the notice specified in Clause 4.1.2, the Authority Representative and the
Concessioraire shall, on g mutually agread date and time, insperct the Site gnd prepare g
memarandum  containing  an inventory of the Site inctuding  the vacant  and
unencumbered land, buildings, structures, road works, trees and any other immovabla
property on or attached to the Site, Such memorandum shall haye sppended thereto an
apperdix (the “Appendix”) specifying in reasonable detajl those parts of the Site to
which vacant access and Right of Way has not beer granted to the Concessignaire,
Signing of the mernaranduim, in 2 {tws) counterparts {each of which shall tonstitute an
wriginal), by the autharized representatives of the Parties shall, subject to the provisions
of Clause 10.2.2, he deemed o tonstituts a valid license and Right of Way to the
Concestionaire for free and unrestricied use and developmem of the vacant and
unencumbered Site during the Concession Periogd under and in accordance with the
provisions of this Agreement and for no other Purpase whatsoever. For the gvoidance of
doubt, it is agreed that valig license and Right of Way with respect to the parts of the
Site as set forth in the Appendix shall be deemed to have been granted to the
Concessienaire upon vacam access thereto being provided by the Authority to the
Congessionaire.

Without prejudice to the provisions of Clavse 10.3.1, the Parties hereto agree that an or
prior 1o the Appainted Date, the Authority shall have granted vacant Bccess and Right of
Way such that 1he Appendix shall net include |and which shall in any manner mrevent the
Concessianaire from undertaking construction of the Project to the extent of gt lzasi
80% [eighty per cent} of the length thereof, and in the event Financial Clese fs delayed
on account of delay in grant of such vacant access and Right of Way, the Authority shall
be lisble to payment of Damages solely under the provisions of Clavse 4.2, For the
avoidance of deult, the Autharity acknowledges and agfees that the Appendix shall nat
include any land which fmay pravent the construction of any critical element of the
Profect without which the Completien Certificate or Provisional Certificate may not be
EZranted. The Autharity further acknowledees and dgrees that prior to the Apnpointed
Date, it shall have grocured istuance of the statutory notification undar Applicable Laws
for vesting of all land comprising the Praject in the Government and has taken
passession of at least 0% (eighty per cent] of the length thereof, save and ExCEpt stray
plois of land which the Parties mutually agree to exciude from such vesting prior to the
Appuinted Date, The Parties also acknowledge and agree that the conditions specified in
this Clause 10.5.2 shall not be modified or waived by either Party.

On and afler signing the memarandum referred {0 in Clause L3, and until the
Transfer Date, the Concessionaire shall maintain a round-the-clock vigil over the Site and
thail ensure and procure that no encroachment thereon takes place ﬂﬁdﬂfiﬁt&lﬂ(\ent of
any encroachiment or eccupation on any part thereof, the C?ngéa%ﬁﬁ'a%g.sh.. Igﬁmrt
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such entroachment or occepstion forthwith to the Autharity and undertake its removal
at its cozt and expenses.

10.3.4 The Authority shall make best efforts o procure and grant, no later than og {ninety]
days from the Appointed Pate, the Right of Way 1o the Concessioraire in respect of al|
land included v the Appendix, and in the eveni of detay for any reasan other than Force
Majeure or breach of this Apreement by the Concessionaire, it shaly pay to the
Loncessionaire Darvages in 3 sum cateutated at the rate of Re. 1 [Rupee anej per day for
every 10 {ten) square meters or part thereaf, commencing from the st {ninety first)
day of the Appointed Date and until such Right of Way is procured or 180 (one hundred
and eighty] days from the Appointed Date whichever is eartier. The Damages payable in
terms of this clause shail be the sgie remedy available to the Coneessionaire and the
Authority shall not be liable for any consequential loss or damage to the Conesssionaire.
In the event, the Authority is unable 1 provide the remaining Site within 180 (ohe
hundred and eighty days) fram the Appainted Date the remaining Site of the Project
Highway hail be removed from the scope of the work under the provision of Change of
Stope,

10.3.5 Upon receiving Right of Way in respect of any land included in the Anpendix, the
Concessionaire shall complete the Construction Works thereon within a reasonable
period ta be determined by the independant Engineer in accardance with Good Industry
Practice; provided that the issue of Provisional Certificate shall rot be affected or
delaved on acoount of vacant aceess ta any part of the Site not being granted to the
Concessionaire or any construction on such part of the Site remaining incomplete on the
date of Tests on account of the delay or denial of such access thereto. For the avoidance
of doubt, it is expressly agreed that Construction Works on all lands for which Right of
Way is granted within 146{one hundred and forty six) days of the Appointed Date shall
be completed on or hefore the Schedulad Completion Date. It is further agreed that the
obligation of the Concessionaire to comptete the affected Construction Works shall
subsist so long as the Autherity continves to pay the Damages specified herein, ang
upan the Authority ceasing to Pay such Damages after giving 60 (sixty} days’' notice
thereof io the Concessignaire, the obiigation of the Concessionaire to compilete such
warks on such part of the Site shall cease farthwith. 1t iz also epressly agreed that
completion of the respective Construction Works within the time determineg by the
Independent Engineer hereunder chgll be deemed to be Project Milestanes for the
purposes of levy and recovery of Damages under and in accordance with the provisions
of Clause 12.3.2.

10.3.6 The Authority shall procure the additional land required for construction of works
specified in Change of Scope Order issued under Article 16, in accordance with the
provisians of this Asreement, ang Upoh procurement thereof, such land shall form part
of the Site, In case of any additional fand required Tor ToH Plazas, Traffic Aid Posts,
Medical Aid Posts, under passes and aver passes or far comstruction of works specified in
Change of Scope Order issved under Article 16, in accordance with this Agreament and
upon procurernent, such land shall form part of the Stte; provided also that the land to
be acquired by the Authority hereunder as a part of the Site shall be deemed to he
included in the Appendix referrad ta in this Clause 10.3 and dealt with in accordance
with the provisions thereof, For the avaidance of deubt, it is agreergi,mgﬁ iﬁ.é'_g}irl_imum
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ares of land to be acquired for the Tall Blaza and apnroach roads theregt shall conferm
to the provisions of Schedule - B and Schedule - C,

10.3.7 The Parties expressly agree that the obligation o provide land tor 80% felghty per eent)
of the Site shall mean ang imply provision of land that shall eng ble the Loncessicngire tg
undertake construction on at least 280% [eighty per cent} of the length of the Project.]

10.4 Site to be free from Encumbrances

Subject to the provisions of Clause 10.3, the Site shall be made available by the
Authority to the Concessionaire pursvant hereta frec from all Encumbrances and
octupations and without the Concessianaire being required to make any Payment ta the
Autharity on account of any Cosls, compensation, expenses andcharges for the
acquisition and use of such Site for the duration of the Concession Periag, excemt insofar
as otherwise expressly provided in this Agreement. For the avoidance of doubt, it g
agreed that existing rights of way, easements, privileges, liberties and appurtenances to
the Licensed Premises shall rot be deemed to be Encuembrances. i s further agreed that
the Cancessionaire acrepts and undertakes to bear any and all ricks arising out of the
inadequacy or physical condition of the Sitp,

16.5  Protection of 5ite from Encumbrances

During the Concession Period, the Concessionaire shall protect the Site from any and all
occupations, encroachments or Encrrmbrances, and shall not place or create For permit
any Contractor or other person claiming through or under the Concessionaire to place ar
treate @#ny Encumbrance or security interest over all or any part of the Site or the Frojeci
Assets, or an any rights of the Cancessicnaire therein or under this Asreement, save and
extept as otherwise expressly set forth in this Agrecment,

10.6  Special/temporary right of way

The Congessianaire shall bear all costs and charges for any special or lemporary right of
way required by it in connection with access to the Site, The Concessionaire shall abtain
at its cost such facilitfes on or outside the Sie as may be required by it for the pUrposes
of the Project and the perfermance of its cbligations under Lhis Agreement.

I0.7  Arcesstothe Autharity and Independent Engineer

The license, right of way and right to the Site granted to the Concessionaire hareundar
shalt always be subjert to the right of aceess of the Authority and the Independent
Engineer and their employees and agents for inspection, viewing and exercise of their
rights and perfarmance of their ohligations under this Agreement.

180.8  Geological and archaeological finds

it is expressly agreed that mining, geological or archaeological rights do not form part of
the license granted te the Concessionaire under this Agreement and the Concessionaira
heretyy acknowledges that it shall not have any mining rights or interest i the
underlying minerals, fossils, antiquities, structures or other remnants or things either ot
particular geological or archaeological interest and that such rights, interest and
property on or under the Site shall vest, in and belong to the ,&ulhor’i/bf::g,lfﬁ]ﬁ:%‘gqpcerned

Govermment Instrumentality. The Concessionaire shall ta ke all rea;cinﬁba‘e@fééééh ns to
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10.5

10,91

10.9.2

PUBLIC PRIVATE FPARTNERSHIP IN HYBRID ﬂNNUI_'I"'r" PROJECTS

prevent its warkmen or any other person from removing or tamaging such jnteract ar
properiy and shall inform the Authority forthwith of the discovery thereof ang carmply
with such instructions as the Autharity or the cencerned Government Instrumenialiny
may reasonsbly give far the removal of such property. for the avaidance of doubt, it js
agreed that any reasonable expenses incurred by the Concessionaire herey nder shall ba
reimbursed by the Authority. 1t is also agreed that the Authority shall procure that the
instructians heraundesr are jssued by the concerned Government - Instrumentality within
8 reasonable period so as to enable the Concessionaire to continye its Comnstruction
Works with such madifications as may be deemed necessary.

Land for wayside amenities

The additional land earmarked for this purpose in Schedute-A shall be utilizad by the
Concessionaire fer provision of wayside amenities which may incfude public toilets, rest
areas, cafeteria, motels, medical facilities and other facilities or amenitiss for Users af
the Project Highwray.

The Concessionaire may procure additional land at its own cost and expenze for
ctonstruction and operation of additional facilities and the Authority shall have no
ahligation or Lability in respect thereof. For the avoidance of doubt, the Parties agree
that any land acquired by the Concessionaire under this Clause shall be retained by it
after the Transfer Date and the Autharity shall have no right or lien on such land at any
time during ar after the Concassion Peripd. The Paities further agree that the
Concessionaire shall sesk prier consent of the Authority to connect any Additipnal
Facility to the Project and such consent shall not he unreasonably withhetd.
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ARTICLE 11
UTILITIES, ASSOCIATED ROADS AND TREES

111 Existing utilities and roads

Motwithstanding anything ta the Lontrary contained herein, the Concessionaire shall
ensure that the respactive antitie: owiiing the exisiing roads, g of way or utifities on,
under er above the Site ars enabled by it to keep such uthlitiss in rontinuous satisfactory
use, if necessary, by providing suitable temporary or permanent diversions with the
authority of the controlfing body of that road, right of way or utility, and the Authority
shal, upon written request from the Concessionaire, initiate and undertake at the
Concessicnaire’s cost, legal proceedings for acquisition of any right of way necessary for
such diversian,

11.2  Shifting of abstructing utilities

11.21 The Concessionaire shall, subject 1o Applicable taws and with assistance of the
Authority, undertake shifting of any wutility including electric lines, water pipes and
telephone cables, to an dppropriate location or aligament within or gutside the Site i
and only if such utility causes or shall rause a material adverse effect on the
Lonstruction, operation or maintepance of the Project. The cost of surch shifting shall be
borne by the Authority or by the eility owning such utility, if the Authority so directs,
and in the event of any detay in shifting therenf, the Concessionaire shall be exeysed for
failure to perform any of its obligations hereunder if such failure 12 8 direct consequence
of delay on the part of the entity owning such electric lines, water pipes or telephone
cables, as the case may be.

11.2 New utilities and roads

The Cancessionaire shall allow, subject to such conditions as the Authority may sperify,
access tg, and use of the Site for laying telephone lines, water pipes, electric cables or
other public utilities. Where such access or uwse causes any financial doss to the
Loncessionaire, it may require the user of the Site to PaY compensation or damages as
per Applicable Laws. For the avoidance of doubt, it is agreed that use of the Sita under
this Clause 11.3 shall not in any manner relieve the Concessionaire of its obligation to
imatntain the Project in accordance with this Agreement and any damage caused by such
use shall be restored forthwith.

11.4  Felling of trees

The Authority shall assist the Concessionaire in obtaining the Applicable Permits for
telfing of trees to be identifjed fvy the Autharity for this burpase if and anly if such trees
cause g material adverse effect on the consiructian, operation or maintenance of the
Project Highway. The cast of such feliing shall be borne by the Authority, and in the
event of any delay in felling thersof far reasons beyond the contral of the
Concessionaire, it shall be excused tor failure to perform any of its obligations hereynder
if such faiture is a direct consequence of delay in the fe_l_!ing-af_m_aes. Far the avoidance of
doubt, the Parties hereto agree that the felled TrE&s-;{ﬁ%jf.lgEﬁéi&fﬁ d ta be owned by the
Authority and shall be disposed in such manner,-éi'?fﬁ"subﬂ_’é:qt tovgth conditions as the
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ARTICLE 12
CONSTRUCTION OF THE PROJECT

12,1 Obligations prior ta commencement of construction

It addition te its abligations of maintaining the Project Highway during the Develgpment
Periad, prior to commenternent of Conetruction Works, the Cancessionaire shay:

(a) submit ta the Authority and the Independent Engineer its detatled design,
construciion methadology, guality assurance procedures, ang the Procurement,
engineering and construction time schedule for completion of the Project in
accordance with the Project Completion schedule as set farth in Schedule-G;

{b} Appoint its representative duly authorized to deal with the Authority in respect
of all matters under ar arising out of ar relating to this Agreement;

(c undertake, do and perfarm all such acts, deeds and things as may he Pecessary
ar required before commencement of construction under and in accordance
with this Agreement, Applicablo Laws and Applicable Parm its; and

{d} Make its own arrangements for quarrying and procurement of materials needed
for the Project under and in accardance wilh Applicable Laws and Applicable
Fermits,

12,2  Drawings

In respect of the Coneessionaire’s abligaticns relating to the Drawings of the Froject as
set forth in Schedule-H, the following shall apply;

{a) The Concessionaire shall preparc and submit, with reasonable promptness and in such
sEQuence agis consistent with the Praject Completion Schedule, 3 {three) copies each uf
all Drawings to the Independent Engineer for review.

{k) By submitting the Drawings for review to the Independent Engineer, the Concessionajre
shall be deemed to have represented that it has determined ang verified that the design
and engineering, including the field canstruction criteria reiated theretu, are in
canformity with the Scope of the Project, Specifications and Standards, Applicable Laws
and Good Industry Practice.

[c}) Within 15 {fifteen) days of the receipt of the Drawings, the Independent Engineer shall
roview the same and convey its ohservations to the Concessionaire with particular
reference to their conformity or gtherwise with the zegpe of the Project and the
specificatians and Standards. The Concessionaire shall not be obliged to await the
observations of the Independent Engineer on 1he Drawings submitted pursuant hereta
beyond the satd 15 {fifteen) days period and may begin or continue Censtruction Works
ol its own discretion and risk,

{d) If the aforesaid ehservations of the Independent Enginefzf_jn;li_r@te that the Drawings are
not in cartermity with the Scope of the Project ar the_'_\Spi@Q]ﬁEsahjﬁn:ﬂa and Standards, such
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PUBLIC PRIVATE PARTNERSHIP i HYBRID ANNUITY PROJECTS

Engineer for review. Tha independent Engineer shall give its obhiervations, i 2ny, within
7 [seven] days of receipt of the revised Drawings.

{e] No review and/or observation of the Independent Engineer and/or its failure to review
and/or convey its observations on any Drawings shall relieve the Concessijonaire of its
abligations and liahilities under this Agreement in any manner ner shall the Indepenadent
Lngineer or the Authority be liabie for the same in By manner,

(1] Without prejudice to the foregoing provisions of this Clause 12.2, the Concessianaire
shall submit te the Authority far review and comments, #s Drawings relating to
alignment of the Project, finished road level and general arrangement drawings of major
bridges, flyovers and grade separators, and the Authority shall have the right but not the
obligation to undertake such review and pravide its comments, if any, within 30 (thirty)
days of the receipt of such Drawings. The provisions of this Clause 12.2 shall apply
mutatis murtandis to the review and camments hereunder,

{g] Within 90 {ninety) days of COD, the Corcessionaire shall furnish to the Authority and the
independent Engineer a camplete set of as-built Drawings, in 2 {two} hard copies and in
its editabie digital format or in such other mediym or manner as may be acceptahie to
the Authority, reflecting the Project as actually designed, engineered and constrocted,
including an as- tuilt survey tllastrating the layout ef the Project and setback lines, if any,
of the buildings and =tructures forming part of Project Farilities.

12.3  Construction of the Project

1231 On or after the Appainted Date, the Cancessionaire shall undertake construction of the
Project as specified in Schedule-B and Schedule-C, and in conformity with the
Specilications and Standards set forth in Schedule-D. The 720th (seven hundred and
thirtieth) day fram the Appointed Date shall be the schedulad date for completion of the
Project {the “Scheduled Completion Date’} and the Concessionaire agrees and
uridertakes that the Project shall he complated on or before the Scheduled Completion
Date.

1232 The Concessionaire shall construct the Praject in secordance with the Pioject
Completien Schedule set forth in Schedule-G. In the event that the Concessionaire fails
to achieve any Projec Milestone within a period of 90 (ninety} days from the date sat
forth for such Project Milestone in Schedule-G, unless such failure has ocourred duee to
Force Majeure or for reasans attributable to the Autharity, it shall pay Damages to the
Authority in a sum caleculated at the rate of 0,1% {zero point ane per cent} of the amount
of Performance Security for delay of each day untif such Project Milestone i achieved;
provided that if any or all Project Milestones or the Schedulad tompletion Date are
extended tn accordance with the provisions of this Agreement, the dates set forth in
Sthedule-G zhall be deemed to be modified arcordingly and the provisions of this
Agreement shall apply as if Schedule-G has been amended as sbhove; provided further
that in the event COD is achieved on or before the Scheduled Completion Date, the
Damages paid under this Clause 12.3.2 shail be refunded by the Authority ta the
Concessionaire, but without any interest thereon. Fcu;Ji}u avaidance of doubt, it s
agreed that recovery of Damages under this Clausq%:’?_:_.%j?. E}fg_ﬂﬁuﬁnthuut prejudice to
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1233

12.4

1241

12.42

12.4.3

12.5

the rights of the Authority under this Agreement, including the right of Termination
thereodf.

In the event that the Preject is not competed and COD does not accur within 270 {two
hundred and seventy} days from the Scheduled Completion Date, unless the delay is on
account of reasons attributable to the Authority ar due ta Foree Majeure, the Authority
shail e entitled to terminate this Agreement,

Maintenance during Construction Periad

During the Censtruction Period, the Concessionaire shall maintain, at its cost, the
existing Project Mighway to ensure that the road is in pothole free condition i
maintained , and shall undertake the Necessary repair and maintenance warks for this
Aurpose; provided that the Concessionaire May, at its cost, interrupt ang divert the
Users and other persons if such interreption and diversion is necessary for the efficient
progress of Censtruction Works and conforms to Goad Industry Practice; provided
further that such interruption and diversion shalt be undertaken by the Concessionaire
only with the priar written approval of the Independent Engineer which approval shall
nat be unreasonably withheld, For the avoidance of douht, It is agreed that the
Concessionaire shall at all times he responsible far ensuring safe operation of the
Project.

In the event of default by the Concessionaire in discharging the abligations specified m
Clause 12.4.1, the Autharity may levy and recover Damages equal to 0.2% (zero paint
two per cent) of the Perlormance Security far each day of default hereunder.

Tha Parties expressly agree that pursuant ie the provisions of Clause 12.4.1, the
Concessionaire shall, about 7 (seven) days prior to the date of this Azreernent and with
prigr notice to the Authority and alongwith the Authority's Representative, undertake
video recording of the condition and status of the Project, which recording shall be
compiled into a 3 (three)-hour digital videg disc ar any substiute thereof, and shall
provide 3 (three) copies of such recording to the Authority within 2 {two) days of the
date of this Agreement, The Autharity may, in its discretion, undertake another video
recording in the presence of the Concessionaire's representative, within 7 (seven] days
of the date of this Agreement, and substitute its video recording for the videg recording
undertaken by the Concessionaire. The Parties further agree that such video recording
shall constitute avidence of the statvs and condition of the Project as on the date of
such recording,
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13.1

13.2

13.3

PUBLIC PRIVATE FARTNERSH]F_IN H"!’BFI_I[_)_ANNUIH PR_QJECTS

ARTICLE 313
MONITORING OF CONSTRUCTION

Menthly progress reports

During the Construction Period, the Concessionaire shall, no later than 7 {seven) days
after the ciose of each month, fareish to the Avthority ang (he Independent Engineer 3
menthly repont ¢on physical and financial progress of the Construction Warks and shall
rramptly give such other refevant information as may be required by the tndependent
Lngineer,

Inspection

Ruring the Construction Period, the Independent Enginear shali fispect the Project at
feast once a month and make a report of such inspection {the “Inspection Raport”|
stating in reasonable detail the defects or deficiencies, if amy, with particular reference
to the Project Completion Schedule, Scope of the Prefect and Specifications ang
Standards. 1t shall send g copy of the Inspection Repart to the Authority and the
Concessionaire within 7 {seven) days of such inspection and vpon receipl thereof, the
Concessianatre shall rectify and remedy the defects or deficiencies, if amy, stated in the
Inspection Report, Such inspection or submission of inspection Report By the
Independent Engineer shall nat relieve or absolve the Concessionaire of its obligations
and liabilities hereunder in 8Ny manner whatsoeyver.

Tests

1331 For determining that tho Construction Works eonform to the Specifications and

Standards, the Independent Engineer shall require the Concessionaire to farry out ar
cause to be carcied out tests, at such time and frequency and in sueh manner as may be
specified by the Independent Engineer from time to time, in accordance with Goad
Industry Fractice for quality assurance. The size of sample for such tests shall, to the
axtent possible, nal axcesd 10% {ten per cent) of the quantity and/or umber of tests
reguired by Good Industry Practice for the construction works undertakan by the
Authority Lhrough their cantractors, The Concessionaire shall, with due difigence, carry
Qut or cause to be carried out all the tests in accardance with the instryctions of the
dependent Engineer and furnish the results thereof to the Independent Engineer. One
haif of the costs incurred on such tests, and to the extent certified by the Independent
Engineer as reasanable, shall be reimbursed by the Authority o the Loncessionaire,
Providad, however, that the Independent Engineer May, instead of carrying out the tests
specified hereunder, at jts option decide to witness, or participate in, any of tha tests ta
be undertaken by the Concessionaire for its own quality assurance in accordance with
Goad Industry Practice, and in such an event, the Concessionaire shall conperate with,
and provide the necessary assistance to, the Independent Engineer for discharging its
functions hereunder. For the avoidance of doubt, the costs to be incurred on any test
which is undertaken for determining the rectification of any defect or deficiency in
construction shall be barne solely by the Concessionaire,

13.3.2 In the event that resylts of any tests conducied upd'é,i;;'t'mé”fgllpuse 13.3 establish any
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PUBLIC PRIVATE PARTNERSHIP IN HYRRID ANNWITY PROIECTS

remedial measures and furnish a report to the Independent Engineer in this behalf. ihe
Independent Engineer shall require the Concessicnaire to £arrY oUl or cguse to ba
tarried out tests to determine that such remedial measuras have brought the
Congtruction Works intg compliance with the Specfications and Standards, and the
procedure set forth in this Clause 13.3 shall be repeated untit such Constryction Waorks
tonform to the Specificatians and Standards. For the avoidance of doubt, it fs agreed
that testz pursuant o this Clause 13.3 shall be undertaken in addition e znd
independent of the lests that shalt be carriad out by the Concessianaire for its o
guality assurance iv accordance with Gaod Industry Practice. it is also agreed that a copy
of the results of such tests shall be sent tw the Concessionaire to the Independen:
Engineer farthwith.

13.4  Delays during construction

Without prejudice te the pravisions of Clayse 12.3.2, if the Concessionaire does not
achieve any of the Project Mifestones ar the independent Enginear chall have
reasonalbly determined that the rate of pragress of Censtruction Works is such that the
Project is not likely to be completed by the Scheduled Completion Date, it shail notify
the Concessionaire ta this effect, and the Concessionaire shall, within 15 {fifteen) days of
such notice, by a communication inform the fndependent Engineer in reasonahle detail
about the steps it proposes to take to expedite progress and the period within which it
shali achieve COD,

13.5  Suspension of unsafe Construction Worls

i3.5.1 ipon recommendation of the fndependent Engineer to this effect, the Authority may by
netice require the Concessionaire to suspend forthwith the whale or any part of the
Lonstruction Works if, in the reasonahle opinion of the Authority, Such work threatens
the safety of the Users and pedestrians, Provided, however, that in case of an
emergency, the Autharity may suameoto issue the natice referred to hereinabove.

13.5.2 The Concessionaire shall, pursuant ta the natice under Clause 13.5.1, suspend the
Construction Works or any part thereof for such time and in such manner as may be
specified by the Authority and thereupon carry out remedial measyras to secure the
safety of suspended works and the Users, The Concessionaire may by notice require the
frdependent Engineer to inspect such remedial measures forthwith and make a repart
to the Authority recommending whether or not the suspension hereunder may he
revoked. Upan receiving the recommendations uf the Independent Engineer, the
Authority shall either revoke such suspensicn orinstruct the Concessionaire to carry out
such other and further remedial measures as may ke necessary in the reasonable
apinion of the Authority, and the procedure set forth in this Clause 13.5 shail be
repeated until the suspension hercunder is revekad,

13.5.3 Subject to the pravisions of Clause 28.7, all reasonable costs incurred for Mmaintaining
and protecting the Construction Works or part thereof during the period of suspension
{the “Preservation Costs”) shall be horne by the Concessionaire; provided that if the
suspension has cccurred as & result of any breach of this Agreement by the Authority,
the Preservalion Costs shall be borne by the Autharity, "7
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- PUBLIC FRIVATE PﬁRTNEHSHIP i HYBRLD ANNU[T‘I’ PRGJECE

3.5 0f suspension of Construction Works s for reasons not attributable to the
Loncessiongirs, the Independent Engineer shall determine any extension of the dates
set farth in the Project Campletion Sehedule ta which the Concessicnaire iy reascnahly
entitled, and shall netify the Authority accerdingly whereupaon the Authorfty shall extend
such Project Completion Schedule dates in accordance with the recommendations: of the
Independent Engineer.

13.6  Vidao recording

Luring the Construction Periad, the Concessionaire shall provide to the Autharity for
every calendar quarter, a video recording, which wilf be compiled inta a 3 {three) hour
digital video disc or any substitute thareof, covering the status and pragress of
Construction Works in that quarter. The first tuch video recording shall be provided to
the Authority within 7 {seven) days of the Appointed Date and thereafter, no later than
15 {fifteen) days after the close of each quarter. Such video recording shall be carried
out alongwith the authorized representative of the Autharity, Notwithstanding anything
to the contrary contained in this document, the Concessionaire shall aiso devalop a
Project specific website which shall be accessible 1o the public and upload the time
stamp pictures of the development of Project Highway each week,
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ARTICLE 14
COMPLETION CERTIFICATE

141 Tests

1d.1.1 Mo sater than 30 {thirty] days prior to the likely completion of the Project, the
LConcesstonaire shall notify the Independent Engineer of its intent to subject the Project
to Tests, The date and time of each of the Tests shall be determined by the Independent
Engineer in ¢consultation with the Concessionaite, and natified to the Authority who may
designate its representative to withess the Tests. The Cancessionaire shali provide such
assistance as the independent Engineer may reasanably require for conducting the
Tests. in the event of the Concessionaire and the Independent Engineer failing ta
mutuaily agree on the dates for conducting the Tests, the Concessionaire shall fix the
dates by not dess than 10 (ten)] days’ natice to the Independent Engineer, and in the
evenl the Independent Engineer delays the Tests hereunder, the Authgrity shall impaose
exemplary penalties on the independent Engineer and shall ensure that Tests are
campleted in time either by the Independent Lngineer ar any substitute thereot,

14.1.2 Alt Tesls shall be conducted in accordance with Schedule-! at the cost and expense of the
Concessionaire. The Independent Engineer shatl alserve, monitor and review the results
of the Tests to determine compliance of the Project with Sperifications and Standards
and if it is reasonably anticipated or determined by the Independent Engineer during the
tourse of any Test that the performance of the Froject or any part thereof doos not
meet the Specifications and Standards, it shall have the right to suspend or delay such
Test and require the Concessionaire to remedy and rectify the defects or deficiencies.
Upan completion of each Yest, the Independent Engineer shall provide to the
Congessicnaire and the Authority copies of all Test data including detaited Test results,
For the avoidance of doubt, it is expressly agreed that the independent Engineer may
require the Concessionafre to carry out or cause to be carried out additional Teits, in
accerdance with Good Indusiry Practice, for determining the compliance of the Preject
with Specifications and Standards.

14.2  Compiletion Certificate

Upen completion of Constraction Works and the Independent Engineer determining the
Tests to be successful, it shall forthwith fssue to the Concessionaire and the Authority a
cortificate substantially in the form set forth in Schedule-l (the "Completion
Certificate”].

14.2 Provisiona! Certificate

14.3.1 Subject to the provisions of Clause 14.2.2, the Independent Engineer may, at the reguest
of the Concessionaire, issue a provisional centificate of tompletion substantiaily in the
form set forth in Schedule-) (the “Provisional Certificata”} if the Tests are successful and
the Project can be safely and reliably placed in cammercial operatian though certain
works ar things forming part therecf are outstanding and not yet complete, In such an
event, the Provisional Certiticate shall have appe;rfé@ﬁh??@iqa list of outstanding items
signed Jointly by the Independent Engineer apd-thé @gqé'és%iqlhlaire (the “Punch List");
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PUBLIC PRIVATE PARTNERSHIP N HYBRID ANNUTY PROJECTS

provided that the independent Engineer shall not withhoid the Provisional Certificate far
reason of amy work remaining incompiete if the delay in completion thereof is
attributable to the Autharity; provided further that the Punch List shall also include the
cast of compietion for each of the cuistanding iterns,

14.3.2 The Parties hereto expressly agree that a Provisional Certificate under this Clayse 14.3
may. upan request of the Concessionaire to this effect, be issued for aperating pari of
the Projert, i tha Cancessioraire has campleted construction of 109% [Mundred per
cent) of the Site made available 1o the Concessionaire Up te 146 days fram the
Appainted Date, Upon issue of such Provisional Certificate, the provisions of Article 15
shall apply to such completed part, and the rights and obligations of the Concessionaire
for and in respect of such completed part of the Praject shall be construed accordingly.

4.4 Completion of Punch List itermns

14.4.1 Allitems in the Punch List shal{ be completed by the Concessionaire within 9n {ninety)
days of the date of issue of the Provisional Certificate and for any deiay thereafter, ather
than for reascns solely attributable to the Authority or due fo Force Majeure, the
Authority shall be entitled to recaver Damages from the Concessionaire ta be calculated
and paid for each day of delay until afl Rems are completed, at the lower of (a) 0.1%
{zero peint one per cent) of the Performanre Security, and (b} 0.2% (zero point two per
cent) of the cost of complating such items as estimated by the Independent Cngineer.
Suitject to payment of such Damages, the Concessionaire shall be entitled to a further
petiod not exceeding 120 {one hundred and twenty} days for completion of the Punch
List items, Tor the avaoidance of doubt, it is agreed that if completion of any item i
delayed for reasans salely attributable to the Authority or due 1o Force Majeurs, the
campletion date thereof shall be determined by the Independent Engineer in
accerdance with Good Industry Practice, and such compdetiaon date shall he desmed tg
be the date of issue of the Provisional Certificate for the purposes of Damages, i any,
payable for such item under this Clause 14.4.1,

14.4.2 Upan completion af all Punch List items, the independent Engineer shall issue the
Completion Certificate. Failure of the Concessionaire to complete abl the Punch List
items within the tirma set farth in Clause 14.4.1 for any reason, otber than conditions
constituting Force BMajeure or for reasons solely attributable to the Authority, shall
entitle the Authority to terminate this Agreement,

14.5  Withholding of Provisional or Completion Certificate

1451 If the independent Engineer determines that the Praject or any part thoreof does not
conform to the provisions of this Agreement and cannot be safely and reliably placed in
commerchal operation, it shall forthwith make a repart in this behaif and send copies
thereof t the Authority and the Concessionaire. Upon receipt of such a report from the
mdependent Engineer and aftar conducting its own inspectian, if the Authority is of the
opinion that the Project is not fit and safe for ommercial service, i1 shall, within 7
(seven) days of receiving the aforesaid report, nelify the Concessionaire of the defects
and deficiencies in the Project and direct the Independent Engineer to withhold izsuance
of the Provisienal Certificate or Completion Certificate, as the case may be. Upon receipt

of such notice, the Concessionaive shall remedy and-r’éﬁiﬁﬁ@t;h\%efects or deficiencies
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PLIBLIC PRIVATE PARTNERSHIP iN HYBRID ANNUIT‘I" PROJECTS

and thereupen Tests shall be undertaken in accordance with this Artiele 14, Such
pracedure shall be repeated as necessary until the defects or deficiencies are rectified.

14.5.2 Netwithstanding anything to the tontrary contained in Clause 14.5.1, the Authority may,
at any time after receiving a report frem the Independent Engineer under that Clause,
direct the Independent Engineer to issue a Provisional Certificate under Clause i4.3, and
suuch directian shall be complied forihwitt,

14.6 Rescheduling of Tests

1f the Indepandent Engineer certifies 1o the Authority and the Concessionaire that it is
unable ta issue the Completion Certificate or Provisional Certificate, as the ¢ase may be,
because of events or circurmstances an accaunt of which the Tests could not be heid or
had to be suspended, the Concessionaire shall be entitled ta re-schedule the Tests and
hold the same as soon as reasonably practicable,
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ARTICLE 15
ENTRY INTO COMMERCIAL SERVICE

Commercial Operation Date fcam

The Praject shall be deemed to be complete when the Completion Certificate or the
Provistonal Certificate, as the rasa mey b2, is lssued under the Provisions of Aticle 14,
and aceordingly the commercial operation date of the Project shali be the date on which
such Completion Cenificate ar the Provisional Certificate is issued (the “cop™:. The
Project shall enter imo cammercial service on CON wherzupon the Concessionaire shall
be entitled to dermand and coliect Annuity Payments in accordance with the provisions
of this Agreement.

Damages for delay

Subject 1o the provisions of Clause 113, if COD does net oecur pricr o the 9fst {ninety
first] day after the Scheduled Com pletion Date, unless the defay is on account of reasans
attributahle to the Authortty or due to Force Majeure, the Concessionaire shall pay
Damages to the Autharity in a sum calcutated at the rate of 0.73 {zero point two per
cent] of the amount of Performance Security for delay of each day untll COD is achiever.
Upon failure of the Concessianaire to pay the said Damages, the same shall be paid
alongwith interest of Bank Rate plus 3% and shall be deducted from the 1™ (first) Annuity
Payment. In case the Damages and the interest thereof are more than the 19 Annuity
paymeni then the balance Damagas alongwith interest thereof shall be recovered from
any further amount due and payable to the Concessionaire excluding DEM Payments
but intluding interest to he paid on reducing balance of the Completion Cast remafning
to be paid along with the 1# Anpuity or from furlher Annuity payments,
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ARTICLE 16
CHANGE OF SCOPE

18.1  Change of Scope

16.1.1 The Authanity may, notwithstanding anything to the contrary contained in this
Agreement, require the provision of additiona! works and services which are not
included in the Scope of the Praoject as contemplated by this Agreement (the “Change of
Seope”}. Any such Change of Scope shali be mads in accordance with the provisions of
this Article 16 and the costs thergof shall be expended by the Concessionaire and
reimbursed to it by the Authority in accordance with Clause 16.3,

16.1.2 if the Conceszipnaire datermines at any time that a Change of Scope is necessary for
providing safer and impraved services to the Users, it shall by notice in wWriting reguire
the Authority 10 consider such Change of Scope. The Autharity shall, within 15 (fifteen)
days of receint of such notice, either accent such Change of Scope with maodifications, if
any, and Initiate proceedings therefor in accordance with this Article 16 or inform the
Concessianaire in writing of its reasons for not actepting such Change of Scope, which
decision of the Autharity shall be final and Binding.

16.1.3 Any waorks or services which are provided under and in accordance with this Article 16
shalt form part of the Project and the provisions of this Agreament shall apply mutatis
mutandis ta such works or services,

16.2  Procedure for Change of Scope

1821 Inthe event of the Autharity determining that a Change af Scope is necessary, it shall
issug to the Concessionaire 3 notice specifying in reasonahble detail the works gnd
services contemplated there under jthe “Change of Scope MNotice"],

16.2.2 Upon receipt of a Change of 5cope Notice, the Concessicnaire shaltl, with due diligence,
provide to the Authority such infermation as is necessary, together with prefiminany
Documentation in support of:

{a) the impact, i any, which the Change of Scape is likely to have on the Project
Completion Schedule if the warks or services are Fequired to be carred out
during the Construction Period; and

(b) the aptions for implementing the proposed Change of Scope and the effect, if
any, each such option would have on the costs and time tharegf, including a
detailed breakdown by work classifications specifying the material and labour
costs caleulated in accordance with the schedule of rates applicahle to the works
assigned by the Authority to its contractors, along with the proposed
premivm/ftiscount on such rates; provided that the cost incurred by the
{oncessianaire in providing such intarmation shail be reimbursed by the
Authority to the extent such cost is certified by the Independent Engineer as
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16.2.3

162.4

16.3

15.4

16.4.12

16.4.2

Upon receipt aof information sel farih in Clause 16.2.2, I the Authority decides to
proceed with the Change of Scope. it shall convey its preferred opticn ta the
Concessionaire, and the Parties shall, with assistance of the Independent Engineer,
thereupas make good faith efforts to agree upon the time and costs for implementation
thereof. tpon reaching an agreement, the Authority shall issue an arder {the “Change of
Scope Order”) requiring the Concessionaire to proceed with the performance thereof, In
the event that the Parties are unable to agree, the Authority may, by is5UIng g Chanee nf
Scope Order, require the Concessinnaire to proceed with the performance thereof
pending resolution of the Dispute, or carry gut the works in accordance with Clause
165

The provisions of this Agreement, insofar as they relate to Construction Works and
Tests, shall apply mutatis mutandis to the works undertaken by the Concessionaire
under this Article 16,

Payment for Change of Scope

Within 7 (seven) days of issuing a Change of Scope Order, the Authority shall make an
advance payment to the Concessionaire in @ sum egual to 20% {twenty per cent) of the
cost of Change of Scope as agreed hereunder, and in the event of a Dispute, 20%
[twenty per cent) of the cost assessed by the Independent Engineer, The Cancessionaire
shall, after commencement of work, presen] to the Authority bills faor payment in
respect of the works in progress or completed works, as the case tmay be, supported by
such Documentation as is reasonably sufficient for the Authority to determine the
accuracy thereof. Within 30 (thirty} days of receipt of such hills, 1the Autharity shall
disburse to the Concessionzire such amounts as are certified by the Independent
Engineer as reasonable and after making a proportionate deduction for the advance
peyment made hereunder, and in the event of any Dispute, final adjustrments thereto
shall be made under and in accordance with the Dispute Resolution Procedure.

Restrictions on certain works

Notwithstanding anything to the cantrary contained in this Article 16, but subjact to the
provisions of Clause 16.4.2, the Authority shall net require the Concessionaire tg
undertake any works or services if such works or services ara likely to delay completion
of the Project by the Scheduleg Completion Drate; previded that in the event that the
Autharity considers such works or services 1o be essential, it may issue a Change of
scope Order, subject 10 the condition that the works farming part of or affected by such
Change of Scape Qrder shall not be reckaned for purposes of determining completion of
the Project and issuing the Provisional Certificate.

MNotwithstanding  anything to the contrary contained in this  Article 16, the
Concessionaire shall be entitled to nuliity any Change of Scope Order i it causes the
cumulative costs refating 1o ali the Change of Scope Orders to exceed 10% (ten per cent)
of the Bid Project Cost in any continuous period of 3 (three} years immediately
preceding the date of such Change of Scape Order ar if such curmulative costs exceed
25% {twenty live per cent) of the Bid Project Cost at any time during the Concession
Period.
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PUBLIC PRIVATE PARTNERSHIF N HYERID ANNUITY PROJECTS

1.5 Power of the Authority to undertake works

16.5.1 Metwithstanding anythtng 1o the cantrary cantained in Clauses 16.1.1 and 16.3, the
Authority may, after giving notice to the Concessionaire angd considering its reply
thereto, award any works or services, contemplated under Clause 16.1.4, it any persan
on the hasis of open competitive bidding; provided that the Concessionaire shalt have
the option of matching the first ranked bid in terms of the selection criteria, subject fo
payment of 2% (two per cent) of the bid amount o the Authority, and thereupon
securing the award of such warks or services. For the avoidance of doubt, i agreed
that the Concessicnaire shall be entiiled to exercise such option anly if ®& has
participaled in the bidding process and its bid does not exceed the first ranked bid by
mere than 105 (ten per cent) thereof. It iz also agreed that the Concessionaire shall
provide access, assistance and cooperation to the person who undertakes the warks or
services hereunder®,

16.5.2 The works undertaken in accordance with this Clause 16.5 shall conform to the
Specifications and Standards and shall be carried out in a manner that minimizes
disruption in operation of the Project. The provisions of this Agreement, insofar as they
relate to Construction Works and Tests, shall apply mutatis mutandis te the worls
carried out under thiz Clause 16.5,

16.6  Reduction in Scope of the Project

16.6.1 I the Cancessionaire shall have failed ta complete any Canstruction Works on account
of Force Majeure or for reasons attributable ta the Authority or under the provisian of
Clause 10.3.4 of this Agreement, the Autharity shall follow the following process for
talculation of total cost of reduced Seope

l. On direction by the Authority, the Independent Engineer to assess the civil st
of the reduced Scope, & per the schedule of rates applicable on the Bid Dye
Date.

[l The civil cost of the reduced Scope shall be multiplied by the 1.06 tg arrive at the
estimated cost of reduced Scope.

i The estimated cost of reduced acape siiall then be multipiied by the ratio of Big
Profert Cost to Estimated Project Cost to arrive at the Total Cost of Reduced
SCope,

O or befare a Payment Milestone immediately succeeding the date of finalization of
such Reduction in Scope, the Bid Preject Cost shall be reduced by the Total Cost of
Reduced Scope and all payments made or to he made to the Concessignaire shall he
suitably adjusted and recoveries, if any, shall be made from the payment to be refeazed
an that Payment Milestone immediately succeeding the date of finalization of Reduction
in Scope.

For the avoidance of doubt, it is agreed that upon the Reduction of Scope and revision of
Bid Project Cost, all references to Bid Project Cost would mean the revised Bid Project
Cost and all the payments would be catculzied as per the revised Bid Project Cost,

“The Auzhority shall transfer 75% fseventy five per canth of the ari;ir_,,:,’.
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16.6.2 Far determining the ohligations of the Coneessionaire under this Clayse 16.6, the
provisiens of Clauses 16,2, 16.2 and 16.4 shall apply mutatis mutandis, and upan issue of
Change of Scope Order by the Authority hereunder, the Concessionaire <halt Py
forthwith the sum specified therein,

16.7 Effect of Change in Scape on the O&M Casts

Fursurant ta the provisions if this Article 16, 7 the Crangs in Scope leads i d reduction
Of increase in the tength of the Project Highway, the Q&M Payments as provided in
Clause 23.7 shall be reducad orincreased in proportion to the reduction or increase in
the length of the Praject Highway,
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ARTICLE 17
OPERATION AND MAINTENANCE

17,1 O&M ohligations of the Concessionaire

T7.LY During the Operation Feriud, the Concessionaire shall operate and maintain the Froject
in accordance with this Agreement either by itself, ar through the O&h Contractor and
if reguired, modify, repair or gtherwize make impravements tg the Project to comply
with the provisions af this Agreement, Applicable Laws ang Applicable Permits, ang
conform to Specifications and Handards and Good Industry Practice. Tha obligations of
the Cancessionaire hereunder shalt include;

(a) Procuring and ensuring safe, smooth and uninterrupted use of the Project,
including prevention of loss or vamage thereto, during rormaz| operating
conditions;

(b} Minimizing disruption in the event of atcidents or other incidents affecting the
safety and use of the Frofect by providing a rapid and effective response and
maintaining liaisen with emergency services of the Stats;

(cy Carrying out perfodic preventive maintenance ofthe Froject;

td} undertaking routine maintenance inctuding prompt repairs of potholes, cracks,
jwints, drains, embankments, structures, markings, lighting, signage and ather
control devices;

{e} Undertaking major mainterance such as resurfacing, repairs to structtres, and
reepairs and refurbishment of system and equipment;:

{f) Preventing, with the assistance of concerned law enforcement agencies, any
unaythorized use of the Project;

{g) Freventing, with the assistanne of the concerned law enforcement agencies, any
encroachiments on, ar unauthortzed antry to the Project;

{h} Pratection of the environment and provision of equipment and materials
thereof;
fi} operation and maintenance of al communication, contral and administrative

systems necessary for the efficient Cperation of the Project and for providing
safe, smooth ang uninterrupted use of the Project;

(i} Dejeted

1] Maintaining a public relations unit to interface with and attend to suggestians
from the Users, Eavernment agencies, media and other agancies: and

)] Complying with Safety Reguirements in accardance with Article 1&.

17.1.2 The Concessionaire shall remove pramptly from the Project all_surplus egnstruction
o~ Mt
machinery and materfals, waste materials fincluding ﬁaﬁgdlgﬂLMngfalﬁ ared waste
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17.1.3

17.2

17.3

1731

1732

17.4

1741
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water], rubbish and gther dehris {including, withou) limitation, accideni debris) and
keep the Project in a tlean, tidy and orderly candition, and in confemity with, Applicable
Laws, Applicable Permits and Goad Industry Practice. For the avoidance of douht, it s
agreed that the debris and material axcavated shall be carried to and deposited at the
location identifiegd by the Authority andfar Independant Enginger,

The Concessionaire shal maintain, in confarmity with Good industry Practice, all
stretebes of anproach rozds

Mzaintenance Requirements

The Concessionaire shall procure that at all times during the Operation Period; 1he
Project conforms to the maintenance requirements set forth in Sthedule-K {the
“Maintenarnce Requirements”).

Maintenance Manual

Mo later than og (rinety) days prior to the Schedyled Completion Date, the
Cancessionaire shall, in consultation with the independent Engineer, evolve a repair and
mainterance manual {the "Maintenance Manual”) for the regular and preventive
maintenance of the Project i confermity with the Specifications 2hd Standards,
Maintenance Reguirements, Safety Requirements and Good Industry Practice, and shall
provide 5 (five) copies thereaf to the Authority and 2 (two) copies to the Independant
Engineer, The Maintenance Manual shafl be revised and updated once every 3 [three}
years and the provisians of this Clause shall apply, mutatis rutandis, to such revision.

Without prejudice to the provision of Clause 17.3.1, the Maintenance Manuyai shall, in
parlicular, include provisions for maintenance of Preject Assets and shall provide for life
tycle maintenance, routine maittenance and reactive mairtenance which inay he
reasenably necessary for maintanance and repair of The Project Assets, inciuding
replacernent thereof, such that their averall condition confarms to Gaod Industry Practice,

Maintenance Frogram

{in or before COD and no later than 45 {forty five] days prior ta the beginning of rach
Accaunting Year during the Operation Feriod, as the case may be, the Concessionaire
shail provide to the Authority and the Independent Engineer, its proposed annual
program of preventive, urgent and other scheduled maintenance {the “Maintenanca
Program™) to comply with the Maintenance Requirements, Maintenance Fanuail and
Safety Requirements. Such Maintenance Prosram shall include:

{a} preventive maintenance schedule;

(b) arrangements and procedures for carring oul wrgent Fepairs;

i) Criteria ta be adopted for deciding maintenance neads;

{d) ntervals and procedures for carrying out nspection of all elements of the
Project;

ie) Intervals at which the Concassionaire shall Cary out periodic maintenancs;

£ Arrangements and procedures for carrying out safery related measlg{_ﬁ's';; ﬂTrJﬁ;EH
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(g Intervals for major maintenance works and tive scope thereof.

1742 Within 15 {fifteen] days of receipl of the Maintenance Program, the Independent
Engincer shall review the same and comvey its comments to the Concessionaire with
particular reference to ity confarmity with the Maintenanee Requirentents, Matntenanece
Kanual and Safety Requirements,

circumstances, and the procedure specified in Clauses 17.4.1 and 17.4.2 shall apply
mutatie mutandis to such mod fications,

I7.43 The Concessignaire may medify the Maintenance Program a5 may be reasorzhbie in ihe

17.5  Safety, breakdowns and accidents

17.3.1 [he Cencessignaire shalt enzure safe conditions for the Users, and in the svent of unsafe
conditions, closures, diversions, breakdowns and atcidents, it shalt follow the relevant
operating procedures including the setting up of temporary Lights and removal of
abstruction and debris without delay. Such procedures shall conform to the provisians
of this Agreement, Applicable Laws, Applicable Permits and Good Industry Practice.

17.52 The Concessionaire’s responsibility for rescue operations on the Project shall be limited
ta an initial respanse ta any particular incident until such time as the competent
authority takes charge and shall include prompl remova) of vehicles or debris or any
other obstruction, which may endanger or interrupt the use of the Profect. For this
perpese, it shall maintain and operate a round-the-clock rescye post with equiprment in
accordance with Good Industry Practice.

17.6  De-comrnissioning due to Emergency

17.6.1 If, in the reasonable opinion of the Loncessionaire, there exsts an Emergency which
warrants de-commissioning and closure of the wholke or any part of the Project, the
Cancessionaire shall be entitled to de-commission and close the whole ar any part of the
Project for 5 long as such Emetgency and the cansequences thereof warrant; provigded that
such de-commissioning and particulars thereaf shall be notified by the Concessianaire to the
Authority Without any delay, and the Canceszsionaire shall diligently carry out and abide by
any reascnable directions that the Authority may give for dealing with such Ermergency.

17.6.2 The Cancessicnaire shall re-commission the Project or the affected part thereof as
quickly as practicable after the circumstances leading to its de-commissioning and
clasure have ceased to exist or have sg abated as in enable the Concessionaire to re-
commission the Profect and shall notify the Authority of the same withnout any delay.

1763 Any decammissioning ar closure of any part of the Project and the re- Lommissioning
thereof shall, as soon as practicable, ha brought to the notice of affected persens by
means of public announcements/motice.

177 Project ¢losure

17.7.1 Save and except as provided in Clause 176, the Concessignaire shall nat cigse BRY [
of the Project for undertaking maintenance or repair warks not forming part of the
Maintenance Program, excepi with the RROr writlen approval of the Independent
Engineer. Such approval shall be sought by the Concessionaire through 3 writEn request

A v e S
to be made to the Independent Engineer, and a copy thereof furnish_ga "Pt/m ?E'ﬁui?pﬁgy,
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at least 7 {seven) days before the proposed closure and shall be accampanied by
particulars thereof, Within 3 {threg) days of receiving such request, the Independent
Engineer shall grant permission with such modifications as it may deem reasonable and
hecessary in confarmity with the taintenance Manugl and Maintenance Frogram and a
copy of such permission shail be sent to the Autharity.

The provisions of Clause 17.7.1 <hall nat apply to de-commissioning under Clause 17.6.1
Gr 1o any olasure for a pevigad a0t exceeding 2 Jdwaj hours io g day at any time of the day
and & (six] haurs in g day at a time specified by the Independent ENgineer as off-peak
haurs when usages of the Froject is comparatively lower.

Upon receiving the permission purssant to Clauze 17.7.1, the Concessionaire chall e
entitled to cloge the designated part of the Frofect for the period spetified therein, and in
the event of any delay in re-npamng such part, the Cancessionaire shali Pay Damages to the
Authority calculated at the rate of 0.5 % {zero point Five par cent] of the Perfonmance
security, for each day of uelay until that part of the Project has been re-opened for use,

Damages for breach of maintenance obligations

In the event that the Concessionaire fails to repair or rectify any defect or deficiency set
forth in the Maintenance Requirements within the period specified thersin, it shall ba
teemed to be in breach of this Agreement and the Authority shall be entitied 1o recover
Damages, to be calcukated and paid for each day of delay until the breach is cured, at the
higher of (a) 2% {two per tent) of the Performance Security, and (b) 0,1% {zero point one
per cent] of the cost of such repair or rectification as estimated By the independent
Engineer. Recovery of such Bamages shall be without prejudice to the rights of the
Autharity under this Agreement, including the right of Termination thereot,

The Damages set forth in Clause 17.8.1 may be assessed angd specified forthwith by the
Independent Engineer; provided that the Authority may, in ite discretion, demand a
smalier sum as Damages, if in its opinion, the breach has been cured promptly and the
Concessionaire s otherwize in comnpliance  with i obligations hereynder, The
Concessionaire shall Pay such Damages forthwith and in the event that it contests such
Damages, the Dispute Resolution Procedure shall apply,

Authority’s right to take remed;ai measures

In the event the Concessiohaire daes not maintain and/or repair the Froject or any part
thereof in conformity with the Maintenance Fequirements, the Maintenance Manuai or the
Maintenance Program, as the case may be, and fails ta commence remedial works within 15
(fifteen) days of recefpt of the Q&M Inspection Repart or a notice in this hehalf { rom the
Authority ar the Independent Engineer, as the case may be, the Authority shall, without
prejudice te its rights under this Agreement including Termination thereof, he entitled to
undartake such remedial measures at the risk and cost of the Coneessionaire, and to recover
its cast from the Concessionaire. In addition to recovery of the aforesaid cast, a sum edtral to
203 (twenty per cent} of such cost shall be paid by the Concessionaire e the Authority as
Damages. For the avoidance of doubt, the right of the Authority under this Clause 17.8.1
shall be withaut prejudice to its rights and remedies provided under Clause 17,8, -
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the Escrow Account as if such costs and Pamages were Q&M Expenses, apg for that
purpose, the Concessionaire hereby agrees to give irevecable instruttions to the Escrow
Bank ta make payment from the Escrow Accaunt in accordance with the instryctions of the
Authority unter this Clause 17.9.2 and debit the same to O&M Exprenses.

17.18 Overriding powers of the Authority

17.10.1 ¥ in the reasonable opinion of the Autharity, the Convessionaire is in materia| breach of
its obligations under this Agreement and, in particular, the Maintenance Rerfuirements,
and such breach is causing or likely to cause material hardship or danger to the Users,
the Autharity may, without prejudice to any of its rights under this Agreement including
Termination thereof, by notice require the Concessionaire Lo take reasonable meagsures
immediately for ractifying or removing such ha rdship or danger, as the case may bea.

17.10.2 In the event that the Concessionaire, upen notice under Clause 17.10.1, fails 1o rectify or
remove any hardship or danger within a reasanable peried, the Authorily may exercise
averriding powers under this Clause 17.10.2 and take aver the performance aof any or all
the obligations of the Concessianaire ta tho extent deemed necessary by it for rectifying
or removing sech hardship or danger; provided that the exercise of such overriding
powers by the Authority shall be of no greater scepe and of no longer duration than is
reasanably required hereunder; provided further that any costs and expenses incurred
by the Autherity in discharge of its obligations hereunder shall be deemed to be OEM
Lxpenses, and the Authority shall be entitled to recovar them frem the Cancessionaire n
accordance with the provisions of Clause 17.9 along with the Da mages specified therein,

17.10.3 In the event of a national emergency, civil commotion ar any other act specified in
Clause 28.3, the Authority may take over the performance of any ar all the obligations of
the Concessianaire to the extent deemed necessary by it, and exercise such controf aver
the Project or give such directions to the Concessionaire as may be deemed necessary;
provided that the exercize of such overriding powers by the Autharity shall be of no
greater =¢ope and of no longer duration than is reasonably required in the
circumstances which caused the exercise of such averriding power by the Autharity. For
the avoidance of doubt, it is agreed that the corsequences of sich action shall be daealt
in aceordance with the provisions of Article 28, It is ako agreed that the Concessionaire
shall comply with such instructions as the Authority may issue in pursuance of the
provisions of this Clause 17.10, and shall provide assislance and cocperation to the
Authority, on a best effort hasis, tor performance of its obligations hereunder,

17.11 Restoration of loss or damage to the Project

Save and except as otherwize expressly pravided in Lhis Agreement, in the event that the
Project or any part thereof suffers any loss or damage during the Concession Period
from any cause whatspever, the Cancessinnaire zhall, al its rost and expense, rectify and
remedy such loss or damage forihwith so that the Froject canforms to the provisions of
this Agreement,

17.12 Modifications to the Project

The Cancessionaire shall not carry out any material modifications to the Project, save
and except where such modifications are necessary for the Froject Jlo-operate in
;":-n. h_i‘ *.;."'“"“'. conformity with the Specifications and Standards, Maintenancer Herqgl'
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industry Practice and Applicable Laws; provided that the Concessionaire shall notify the
independent Engineer of the proposed modifications along with particulars thereof at
least 15 (fifteen] days befare commencing work on such modifications and shall
reasonably consider any suggestions that the Independent Engineer may make within 15
[fitteen) days of recefving the Concessionaire’s proposal. Far the avoidance of doubt, all
madifications made hereunder shall comply with the Safety  Requirements,
specifications and Standards, Applicable Laws and the provisions of this Agraarment,

17.13 Excuse from performance of abligations

The Concessionaire shall pot be considered in broach of its obligations under this
Agreement if any parl of the Praject is not avaflable to Users on account of any of the
foliowing for the duration thereof:

fa) an event of Foree Majeure,;

(b} measures taken to ensure the safe use of the Project except when unsafe
conditions occurred because of failure of the Concessionaire to perfagim its
ohligations under this Agreement; ar

{c] compliance with a request from the Autharity or the directions of any Government
fnstrumentality, the effect of whichis to close all or arty part of the Project:

Provided, that any such non-availabiltty and particulars thereof shall be noiifiad by the
Concessionaire to the Autharity and the Independent Engineer withowl any delay;

Provided further that the Concessionaire shall keep all unaffected parts of the Froject
open ta Users, provided they can be operated safely.

17.14 Deleted
17.15 Installation and operation of CCTV

The Concesstonaire shail install and pporate a closed circuit television systerm to monitar
such paris of the Project as may he necessary and expedient for a safe, secure and
smooth operation thereaf,

17.16 Advertising on the Sita

The Corncessionaire shall not undertake or permit any fonn of commercial advertising,
display or hoarding at any place on the Site.
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18.1

1811

18.1.2

18.2
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ARTICLE 18
SAFETY REQUIREMENTS

Safety Requirements

The Concessionaira shall camply with the provisions of this Agreement, Applicable Laws
and Applicable Permits and conform ta Good Indusiey Bractice fror SECUNNE the safely of
the Useis. In particular, the Concessionaire shalf develap, implement ang administer a
surveillance and safety Program tor providing a safe environment oN or ahout the
Project, and shall comply with the satety reguirernenis set forth in schedule-L [the
“Safety Requirements™),

The Awthority shall appaint an experienced and aualified firm or Organization {the
“Safety Consultant”) for carrying out safety audit of the Project in accorda nce with the
Sefety Requirements, and shall take all other actions necessary far secuting campliance
with the Safety Requirements.

Expenditure on Safety Requirements

All casts and expenses arising out of or relating {o Salety Requirerments shall be borne by
the Cancessionaire to the extent such costs and expznses form part of the works and
services included in the Scope of the Project, and works and senvices, if any, not farming
part of the Scope of the Project shall be undertaken and funded in accordance with the
provisions af Article 16,
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ARTICLE 19
MONITORING OF OPERATION AND MAINTENANCE

19.1  Monthly status reports

18.1.1 During the Cperatian Period, the Concessienaire shall, no later than 7 {seven) days after
the close of each month, furnish to the Autharity and the ntegsndens Etginesr a
monthly report slating in reasonable detail the condition of the Froject ]ncludl‘ng its
compliance or otherwise with the Maintenance Reguirements, Maintenance Manual,
Maintenance Program ano Safety Requirements, and shall premptly give such other
relevant information as may be required by the independent Engineer or the Authority.
ln particular, such report shall separately tdertify and state in redsomable detail the
defects and deficiencies that require rectification.

19.1.2 During the QOperation Period, the Concessionaire shall, no later than 10 {ten} days after
the close of each manth, furnish a monthiy management report which shall inglude a
sumrary of

{a} key perfermance mndicatars achieved in the month, afong with an analysis of
reasons for failures, i any, and propasals ta remedy the same:

(&) key operational hurdies and deliverahbles in the succeeding month along with
strategies for addressing the same and for otherwise improving the Project’s
operational peHormance; and

{c] key financial parameters for the month, as benchmarked against the rrosnthly
budget and the reasons for shortfall, if any, and proposais to remedy the same,

19.2  inspection

The Independent Engineer shali inspect the Project at least once a manth, it shall make
report of such inspection (the "O&M Inspection Report”} stating in reasonable detail
the defects or deficiencies, if any, with particular refergnce tg the Maintenance
Reguirements, Maintenance Manual, the Maintenance Pragram  and  Safety
Requiremests, and send a copy thereof ta the Authority and the Concessionajre within 7
{seven) days of such inspection.

19.3  Tests

For determining that the Project conforms to the Maintenance Reguirements, the
Independant Engineer shall require the Cancessionaire fo carry aut, or cause to be
carried out, tests specified by it in accordance with Good Industry Practice. The
Concessipnaire shall, with due diligence, carry ot or cause to be varried out all such
tests in accordance with the instructions of the Independent Engineer and furnizh the
results ol such tests forthwith to the independent Engineer. One half of the costs
incurred on such tests, and to the extent certifted by the Independent Engineer as
reasonable, shall be reimbyrsed kry the Authority te the Concessionaire.
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Remedial measures

The Concessianaire shall Fepair or rectify the defects pr deficiencies, if any, cer forth in
the O&M Inspection Report or in the test results referred to in Clause and furnish 5
repert in respect thereof to the Independent Engineer and the Authority within 15
{fifteen) days of receiving the G&M Inspection Report ar the test resuits, as the cgse may
be; provided that where the remedying of such defects or deficiencies is likely to take
more than 1% (fifteen} days, the Concessipnai e shall submu prograss reports of the
repair works ence every week until such works are completed in confurmity with this
Agreement,

The tndependent Engineer shail require the Conecessionaire to carry out or cause to be
carried out tests, at its own cost, o determine that such remedial measures haye
brought the Project into compliance with the Maintenance Requirements and the
procedure set farth in this Clause 19.4 shall he repeated until the Projert conforme to
the Maintenance Reguirements. In the event that remedial rneasures are not completed
by the Concessionaire in conform ity with the provisions of this Agreement, the Authority
shall be entitled to recover Damages from the Concessionaire under and in accordance
with the provisions of Clause 17.8.

Reparis of unusual cocurrenca

The Concessionaire shall, prior to the ¢loze af each day, send to the Authority and the
independent Engineer, by facsimile or e-rnail, a report stating accidents and wnusual
pecurrences on the Project relating to the safety and security of the Users and the
Fraject. A weekly and monthly semmary of such reports shall also be sent within 2
{three] days of the closing of each week and month, as the case maybe. For the
purposes of this Clause 1905, accidents and bnusual occurrences on the Project shall
in¢lude:

EF [Yeath or injury to any person;
(b Damaged or disiodged fixed equipment;

{c) Any tdamage ar obstruction on the Project, which results in slow down of the
services being provided by the Concess iCraire;

(d] Disablement of any equipment during operation;
fe) Communication failure affecting the aperation of the Project;
(] Smoke or fire:

=1 Flonding of the Project; and

(k) Such gther relevant information as may be required by the Autharity or the
Independent Engineer.
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ARTICLE 20
REGULATION AND MANAGEMENT

20.1  Traffic regulation by the Concessionaire

The Cancessionaire shall regulate traffic an the Project in accardance with Applicable
Laws. and subject to tha supervision and cantrol of the Mate asthestities o g sabstitule
thereof ernpowered in this behalf under Applicable Laws,

20.2  Police assistance

Far regulating the use of Project in accordance with Applicable Laws and this
Agreerment, the Authorily shall assist the Concessignaire in procuring police aszistance
from the State Police Department or a substityie thereof. The pofice assistance shall
inchude setting up of a traffic aid post {the “Traffic Afd Post”) at each of the Toll Plazas
with a mobile Police squad for round-the-clock patrolling of the Project.

20.3  Buildings for Traffic Aid Posts

The Concessionaire shali, in accordance with the type designs prescribed for such poiee
autpost huildings by the State Government or a substitute thereof, construrt at its awn
cost and expense, buildings not exceeding 25 (twenty five) square metras of plinth area,
far each of the Traffic Aid Posts, and hand them over to the Autharity no later than &0
(sixty} days prior to the Scheduled Corpletion Date. The Traffic Aid Pasts shall be
deemed to he part of the Site and shall vest in the Butharity.

2.4 Medical Aid Posts

Far providing emergency medical aid during- the Operation Period, ac set forth in this
Agreement, the Cancessignaire shall assizt the State Government or a substitute thereof
to be designated by the Authority in setting up and nperating a medical aid post (the
“Medical Aid Past”) at the Site far victims of accidents on the Project at each of the Toll
Plazas with round-the-clock ambulance services for victims of accidents on the Project
Highway.

20.5  Buildings for Medical Aid Pasts

The Concessionaire shall, at its cost and in accordance with the type designz prescribed
for such buildings by the State Wedical Department [or a substitute thereof to he
designated by the Autharity], construct an aid post building and 2 (two) residential
quarters, and hand them over ta the Authority, o later than 30 {thirty] days prior tg
scheduled Completien Date. The Medical Aid Pust(s) shall be deemed te be part of the
Site and shalt vest in the Authority.

20.6 Computer systems and network

The Concessionaire shall install, operate and maintain a Computar sysiem with round-
the clock connections to the netwarks of the Authorily and other reig,ted_—entﬁies for
exchange of data and information useful or necessary for effl'ci»arm.'l;_a'jr';ﬂ-_-%fr{érﬁp'ﬁent
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PUBL]'_Z PRIVATE PARTNERE]—_HF" 1) HYBRID ANNLITY PRDJECTS_

regulatien and management of traffic. Far Lhis purpose, it shall follow such protoce! for
Clectronic Data Interchange {the “EDI*} as the Authority may specify.

20.7  Recurring expenditure on Police assistance

On or before the Scheduled Six -Laning Date, the Cancessionaire shall provide to the
Sate Police Department or & substitute theresf one Jeepr or similar vehicts in Eood
working conditicn along with chauffeurs far round-the-clock patrodling as sat forth in
Clause 20.2 and shall meet the operaling costs of such vehicle including the salaries and
allowances of the chaulfeurs.

20.8  Recurring expenditure on Medical Aid Posts

On ar before COD, the Concessionaire shall pravide to the State Medicai Department or
a substitute thereof to be designated by the Authority one ambulance in good working
condition along with chauffeurs for round-the-clock ambulance servicas as =et forth in
Clause 20.4 and meel the operating costs of such ambulance including the salaries and
allowances of the chauffeurs. The Concessionaire shall also reimburse to the State
Medical Department (ar a substitute thereof tu be desighated by the Authority) the
acteal expenditure incurred by it in each Accounting Year on the medical Bguipment,
and the pay and allowances of up to 2 {twa) medical personnel deployed exclusively for
the Meadical Aid Posts and ambulance, and shall maintain the Medicai Aid Post buildings
in accordance with Good Industry Practice, For the avoidance of doubt, it is agreed that
the Concessignaire shall not be liable for any ather expenditure incurred by the State
Medical Department or a substitute thereof to be designated by the Autherity,
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ARTICLE 21
INDEPENDENT ENGINEER

21.1  Appointment of Independent Engineer

The Authority shall appoint a consulting enginearing fiem substantially in accordance
with the selectinn criteria set forth in Schedule-® to he the independent consultan
under this Agreement {the *independent Engineer”). The appointment shall be made i]s}
later than 60 {sixty) days from the date of this Agreerment and shall be for 5 period of
Construction Period plus six {6} months. On axpiry or fermination of the aforesaid
appeintment, the Authority shall appaint an Independent Engineer for a further term of
3 ithree) vears in accordance with the provisions of Schedule-M, and such procedure
shall be repeated after expiry of each appointment,

21.2  Duties and functions

21.2.1 The Independent Engincer shaM discharge its duties and functions substantfaltiy in
accordance with the terms of reference set forth in Schedule-.

2123 The Independent Engineer shall submit regular periodic reperts (at least once £very
month} ko the Authority in respect of its duties and functions set farth in Schedule-m.

21.2.3 A true copy of all communications sent by the Authority Lo the lndependent £ngineer
and by the Independent Engineer tg the Autharity shall be sent forthwith by the
lndependent Engineer to the Concessionaire,

2124 A true copy of all communications seni by the tndependent Engineer to the
Concessionaire and by the Concessionaire to the independent Engineer ¢hall be sent
forthwith by ihe Independent Engineer to the Authority.

213 Remuneration

The remuneration, cost and expenses of Lhe Independant Engineer shal! ba paid by the
Authority and subject to the limits set farth i Schedule-M, one-half of such
remuneration, cost and expenses shall be reimbursed by the Conerssignaire to the
Autharity within 15 (fitteen) days of receiving a statement of expenditure from the
Authority,

21.4 Termination of appointment

2141 The Authority may, in its discretion, terminate the appointment of the Independent
Engineer at any time, but only after appointment of another Independent Engineer in
accordance with Clause 21.1.

2147 If the Concessionaire has reason to believe that the Independent Engineer is not
distharging its duties and functions in a fair, efficient and diigent manner, it may make a
written representation to the Autherity and seek termination of ihe appointment of the
Independent Engineer. Upon receipt of such representation, the Authority shall hold g
iripartite meeting with the Concessionaire and Independent Engineer for an amicahle
resclution of the Dispute, and if any difference or disagreement between.the Authoriny

e ==, BN the Cancessionaire remains unresolved, the Bispute shali be},ﬁ@ﬁ%ﬂ.ﬁ{cﬁ;ﬁdance

S

T . SR - \l,
.f'hli‘?:'d-!;'x'll II:"':.!I".-::‘ 'y , s =
e TN .

L, - \\'.',‘r L B

Sy it

iy [ L :!,.. 850 Mietuet o hE freen e 00007 ek S54.410 Lengs 53,7
2| cbekraivg DAARPar e [0 Vielud iecha Dieen ir1 202005t kn S54.410 fleng.s 43,

b dabe ot Gl gt Leder WHIE Flase v Fackaps-1107 lyhnd Aaru it basis
W o Lo
W, '.,a',kﬂ;s' ! i .

arlpmmet A ¥

P L - A
""-..'_'{ I.I“;ll_.‘..n ;_.? L — L d



PLUBLIC PRIVATE P:ﬂ.RTNERSHJF IN HYBRID ANNUIT‘I‘EOECTS

with the Dispute Resolution Procedyre. In the event that the aPROINtment of the
Independent Engineer is terminated Frerecnder, the Authority shali APpoin forthwith
anather Independent Engineer in accerdance with Clayse 71,1,

21.5 Authorized signatories

The Authority shall require the fndependent Engineer ta designate and notify to the
Authority and the Concessionaire vl 1o 2 {two) persons employad in its firm to sign for
and on behaif of the Independent Engineer, and any COMMunication or docoment
required to be signed by the Independent Engineer shall be valid and effective only if
signad by any of the designated persons; provided that the Independent Engineer may,
by notice in writing, substitute any of the designated persons by any of its em ployees,

21.6 Dispute resolution

If either Party dizputes any advice, instruction, decision, direction or sward of the
Independent Engineer, or, as the case may he, the assertion or fallure to assent
jurisdiction, the Dispute shall be resoled in accordance with the Dispute Resalution
Procedure,

21.7  Interim arrangement

In the event that the Authority does not appeoint an Independeant Enginear, ar the
Independent Engineer so appointed ha: relinquished its functions or defaulted ir
discharga theraof, 1he Authority may, in the interim, desighate and authorize any perion
to discharge the functions of the Independent Engineer in accordance with the
previsions of this Agreement, save and except that such person shall not exercise any
functions refating to review, comment, approvai or ispection as specified in this
Agreement for and in respect of the Independent Engineer, and such funetions shalt be
discharged as and when an Independent Engineer is appainted in aecordance with the
provisions of this Agreemant. Provided, however, that nathing contained in this Clayse
21.7 shalt in any manmer restrict the rights of the Authority 1o enforce compliance of the
provizions of this Agreement.
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Part IV

Financial Covenants
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FUBLIC PRIVATE PARTMERSHIP I HYBRID ANNUITY FRDJ’EEE‘_:

ARTICLE 22
FINANCIAL CLOSE

22.1  Financial Close

22.1.1 The Concessinnaire hereby agrees and undertakes that it shall achieve Financiat Clase within
150 [ene hundred and fifty] davs from the date of 1his Agrzemant, I ihe event of dejay in
achieving the Financial Close, the Coneessionaire shali ba entitted 10 a further period not
exceeding 120 {one hundred twenty) days, subject to payment of Damages ta the Authority
in 2 sum czleulated at the rate of 0.05% {28r0 point zere five per cent}of the Performance
Security for each day of delay, provided that the Darmages specified herein shall be payahle
every week in advance and the perigd lreyond the said 150 {ene hundred and fifty) days shall
be eranted only to the extent of Damages ¢ paid. In the event of delay in achisving the
Financial Close beyond 270 ftwo hundred and seventy] days from the date of this
Agreement, the Concessionaire shall be entitled to a further pertod not exceeding 95 {hinety
five] days, subject to payment of Damages to the Autharity in 3 sum calculated at the rate of
0.1% (zero point one per cent) of the Performance Security for each day of delay, provided
that the Damages specified herein shall be payable every week in advance and the period
beyond the said 270 {two hundred and seventy) days shall be granted only to the exem of
Damages so pald; provided further that no Damages shall be payable i sueh delay in
Financial Clase has occurred due to Force Majeure. For the avoidance of doubt, the
Darnages payable hereunder by the Concessionaire shail be in addition to the Carmages, if
any, due and payable under the provisions of Clause 4.3,

21.1.2 The Concessionaire shall, upon occurrence of Financlal Close, rotify the Authurity
forthwith, and shall have provided to the Authority, at least 2 (two) days prior to the
Financial Close, 3 (three) true copies of the Financial Package and the Financial Maodel,
duly attested by a Director of the Concessionaire, along with 3 {three) soft copies of the
Financial Model in M3 Excel version ar any substitute thereof, which is acceptahle to the
Senior Lenders.

22.2  Termination due io failure to achieve Financial Close

2221 Notwithstanding anything to the tontrary contained in this Agreemem, but subject to
Clause 28.6.1, in the event that Financial Close does not occur, for any reason
whatsoever, within the pericd et forth in Clause 22.1.1 or the exten ted period provided
thereunder, all rights, privileges, claims and entitlements of the Concesstonaire under ar
arising out of this Agreement shall be deemed to have been waived by, and to have
ceased with the cancurrence of the Concessionaire, and the Concassion Apreement shall
be deemed ta have been terminated by mutual agreement of the Parties.

22.3.2 Upon Termination under Clause 22.2.1, the Authority shall be entitled to eneash the Bid
security and appropriate the proceeds thereof as Damages; provided, however, that if
Financial Close has nat occurred due to Force Majeure, it <hall, upoen Termination,
release the Bid Secy rity or Performance Security, as the case may be. For the avoidance
of doubt, it is expressly agreed that if the Bid Security shall have been substituted by the
Performance Security, the Authority shall be entitied to encash there fruml ah amount
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23.2
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23.3
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PUELIC PRIVATE PARTMERSHIP 1N HYBRID ANNUITY PROJECTS

ARTICLE 223
PAYMENT OF BID PROJIECT COST

Bid Project Cost

~he Parties axpressty agres that the cost al construction of the Profect, as on the Rig Cats,
witich is due and payanle by the Autharity 20 the Concessionaire, shall be desmad le be A,
13700 crare [Ruoses cne thovsand three Burdred sty ene srore neiyl (The * Big Prajoct
Cost "], The Parties furhsr agree Lhat the S0 Project Cost specified hereinabove for
payrment to the Cancessiang:mi shall be inctisive af the cast of conslrectian, interest during
construction, working capinal, physical cantingencies and all cther tosls, oxpenses and
chiasrges for and in respect of construction: of the Project, save and oxcept any acditional
costs arising oraccount of variation in Price ndex, Change of Scope, Change in Law, Foroe
Whisjeure or bresch of tn's Asreament, which costs shall be due anc payakie ta the
Concessionaire 0 accordance with the provisiors of the Agrzement. For the avoidance of
doubt, the Bigd Project Cost specified herein represonts the amount due ard oayaba by the
Authorty te the Cancessiorare and =ay ke less thas, egual to, or more than the Estimarcd
Froject Cost,

Adjusted Bid Project Cost

Ther Bl Proiect Cost specfied in Ciawse 230 shall be revised from time to time in
accordence with the provisians of this Ciawsse 23.2 Lo rellect the variation in Frice ndesx
accurring afler the Reforence Incex Date rnmoedianshy areceding the 3id Date,

Trw Bid Project Casl adjusied for varation between the Price tndax CCCLrring betwenn
the Refereace Index Dete preceding the Gid Date and the Referonce ladex Dare
immediztely vreceding the Appointed Da*e :kall be deemed 10 be the Bid Frajarl {ost az
Lommosrement oF constructinn,

For every momth oocurring sfier the Appointed Date, the Authority shalt carnpute the
vanation in Price Index coourring hetwesn the Refarence Indox Date preceding the sid
Date and the Reference Index Date praceding the date of lwoice, and shzll express the
iatier 23 & multiple of the forimer (the “Price tndex Multiple”]. &Il I9woices te bo
suamitted by the Concessionaire 1o the Authority for and in respect of she Canstructian
Pericd shali be the product of the relevont proportion of the Bic Project Cost and the
Price Index Muitip'e appliceble on the datc of Invaice. For he avoidance of dovht and by
way of dlustration, it {a) the Frice Indax an the feference ndex Dave preceding the Bid
Cowe, say Jaruery 31, 2018, is 200 {twe hondred): b tne Invoice is sLbmitted on
Ocetaber 15, 2017; and {c) the Frice Intdex as an Septembor 30, 2077 is 210 [teso Rundred
and ten}, then the Price Index Mulliple for determination of the amount dus in rospoet
of suen invaice s9ell oe 105 (one prict zera five).

Payment of Bid Project Cost

A% {Torty per cent) of the Bid Profect Cost |, adjustsd far the Price Indesx Mulzizie, shell b
duz and pryable to the Concessicnairg in 5 (five! equal installments of 5% [eight per cent)
sach during the Comsirustion Feriod in accordance with the arovisions of Clawss 23.4,
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PUELLC PRIVATE FARTRERSHIP |N BYBRID AN_NL_T_F_[_‘H PROJECTS

4332 Thgremaing Bd Project Cost, adjustad “or tne Mo Indox Mukipis, shali be cle and
pavenie in 32 (thiilyibiannus! irstaiments comeencing from the 380tY (one nundrea
and cightieth] day of COC inaccordance with the orcvisions: =f Clause 23,6,

23.4  Payment during Construction Period

Upar receiving a report “rom Lthe Indepaendent Engineer certifying the achisverment of
the below mertianed Paymens Wilestaness, Lhe Aatharity shall disburse, witkin 15
{firteent days of the veceipt of wack such regary, an indzllmgnr aousl to G {eight per
cert] o7 the Bid Project Cost, agjusted fer the 2rice Index Multiple as zpplicable op thi
Referance Index Date orececing the date of that report.

Far the puipose af this Clavse 23.4, tho Peyvment hiilestone for reieaso of LAy e
curing Canstructicn Period snzll be 25 under

a) | {first) Faymant Milestane - Or achievement of 10% Physical Prograss

B! I {second) Pavment Milestcrie - On achievemant et 30% % Physical Froprasy
cl I {thire) Payment Mitestane - On achievement of 50% Physinal Frogross

! I {fourth} Paymoert Milestore - On achievement of 75% Physical Frogross
o V (fifthy Fayment Mileslone —On achievernent of 0% Physical ProGress

Provined that in case of Change of Scope, the Physical Progress shall oe recaleualated 1c
accoont for tho changed scope.

23.5  Bonus on early completion

1 the event that the Concessionaire shall achieve GO oroor more than 20 vhirty) deys

“ar to tie Srheduizd Completion Datg, the Autharily shall pay te *he Concessionaire a
Bonus eg.aa’ to 0.5% (2era poing five per cent} of 60% (Sisty per cent) ol the Bid Projec:
Cast far the tirst30 (thirty] divys by which COD shall precede the Scheduled Completion
Date and thereafler the said bonus shall be calculated an the pro-rate basis for each day
prececing the said 30 [thirty} days peviod, The Sanus shall be duc and payable to the
Concessianaire alargwith the 1%(first; Annuity Payimert.

23.6  Annuity Payments during Qperation Period
23.5.1 The ithe “Completion Cost” shall be the summation ot &, B, C, G, £, and F below:

M 1% of the Bid Prooct Cootoad asted for the Price tndes Mtz as applicakle
oh the Rotorence Index Date prezeding the dave of repert confi-ming 10%
Physical Progress.

% Reather 204 of the Bid Praject Tost adjustod far the Price Index FAultiple as
applicable un the Reference index Date preceding the date of repart confirmeing
30% Fhysical Progress.

C. Ancther 208 of the Bid Project Cost adjusted far the Price Irdex Multiple as
apolicable on the Reference index D2te procecing the date of report conlirming
S0% Foysical Progress.

HIndeprrarrt Engincar, dusing Fualizasion of des’pn, shialt apfrort des'de weighlagss of all the items in
cee zonsultaticn with the Autharity responsible for makicg cavmeats and reconmendzed [pzrcanlage
physica progross achivvernernts based an 1Me 2 pove cocided wiiphilzges for S eatire menstruction
period. The weiptages shali be fised as sorfarest i Aanesurs -
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FLUBLIC PRIVATE PARTNERSHIP I HYBRID ANNUITY PROIECTS

. Ancther 25% of the Bid Froject Tost aciusted fo- the Price Inoox uitipie a:
aoplicaly 2 an the Refercnce Index Date precoding the date of repors mnﬁ.rmirlg
SS9 Bhwaeal Propress,

E. Another 15%  ef the Bid Project Cost adusted for the Price Index Multiple as
applicalzie on the Befererce index Date praceding the date af regzrt canfirming
S0% Phys'cas Prograss.

F. Angther 10% of the B Projece Cost ad usted for the Price |rdow Multiple as
aralicshle on the Referaste Index Date procedi-g the SO0

Thi: Partiss acknuwiedge and sgrec that the Autearity nas paid a2 porton of e
Complelian Cost as gavments during Constroction Ecriod pursuant to Clause 233 af thi
Aerenment. The aalonce Zorpletion Cast remaintng shal' be due and payeble during the
Chperaticn Perdad in accerdance with the provisivss of Clavse 236,32,

The Comgplalian Cost remainicg ta be paid in porsuance of the provi<ions of ClaLse
23.6.1 shal be cue and povable in Basnual installments aver a peried of 15 {fifteen;
years commedcing fram COD, {tre “Annuity Fayments™). “He 1st [ rs1] installment of
Anauity Pay=conts shall be daz and payable with'n 15 {fiflesn) days of the 120th [
hundqed and eighticts) day of COD and the remaming instzllmen®s shall be gue and
payabie within 15 (fifteen} days of completion of cack of the succossiva six morths [ “the
Anrnuity Payment Date”). Far the avoidance af doubl, the last Anngity Paynent Date
would e adiuzted tain sach a way that it falls at the erd of the Opzralions Perind,

Each af the Annuity Fayinerts dus and payab.oc during the vears fo'lowing tne 00 shall
be s under:

E Arncity Tollowing e e Percentage of Comaletion Cost remn_in.&ng to !
_ . be pzid an COD '
st Annaity B S 216% B '
ArdAnnuty N 217w
3rd Annuity ! ra%
Ath Annuity 3 - _ 2.31% ]
Sth Annuity - O 2.38% }
Bth Annuity - 245% -
Aih Annuity _ 2.57%
Bth Annuity ' : o 2B ) R
CgTh Annuy B 2.08% ' :
10th Anriuity ] 2.7E%
Lith Anr ity - 2885 B
121h Annuity ) ) 2.93% 7]
13th Annuity. N 7 3.02%
Lath Annury . ) 3.21% )
15th Annuity T o 320% - |
| lfth Annuity . B30% ' '
| 17%h Anndity _ - ) _____3.40'}{:
18th anncity e ¥SOR_ T
18th Annuity i B 3.61% -
20th Annu'ty o _ 3.97% )
21at Annuity B o _ 3.83% -
| 24ndd Anniuity o _, i ) 2.94%
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23.7

23.7.1

FUBLIC PRIVATE PARTHNERSHIE IN HYBRID AMMULTY PROJECTS

23__rd Ar;nu'!t_}'_ L ) _ ‘-JEJ‘E'_ - _[
2tk Annuity o - 2 15% o
25th Anality o 3 2.25% _ q
ZEth Anauity N v _
Imthanouty [T aggy T T
' 28th Anruity " stk o . _!
N - £.75% T
_abth Annuily B £ 755 B

zach of the biannua. ingtaliments payabie barcunder shali e paid zlong with intares;
specified in Clawse 23,5.4,

%

Intzresl shall he due and pawadle on the reducing balanee of Corapletion Cost at a=
interesT rate equal to the apolicable Banik Rate plus 2% {three por centt. Such mteres:
shall be due and payvable bisnmeaky alcsg with each (nstzllment specitad i Clagse
23.6.3, Far the avoidanee of doubt ang by wey of Hlustration, tho Partias agrea that
intorast on the Campiction Costremaining to ke paid, celealsted frem COT and until the
180tk fare hundred and eightieth} day of COD, shall be due and pavable o the
Cencessionaire clorg with the first Anruity Pavment ang intorest on == 7 per cent!
of the Porcontage of Completion Cast remaining 2 be paid on €00, caleulated fram first
Annuity payment date and until the 1st {first] anniversary of COD, shall be dus and
paydble ziong with the second Anruity Faymens duc anc payable undar this Agraem ot
I Farties Further sgree thalinterest shall be zalcvleted based on the number of Gays o
particalar Banle Rale wes applicable during the period of caleulation, For the purpose of
ibustration, zssuming ihat the balance czaitai cost remaining to be paic e Ry 100 crores
Lh tae 15t Arnuily Payment Date, the appiicanle Bank Bale far the first 75 days is 5%
and thereafier it is ~evised to 7.5% and remairs uncranged ill the IndAnnuity Payrient
Date, the “hterest wou's e calouleled as ({1007 11%* 75]/385)+{{ 100 10.5%* 1051,/355).
For the avetdance of goubt®, -he Interecl waukd be caleulated on stmiple intorasl basi
snd No compounding of the same would e undertaken.

0&M Payments

The Parties acknowisdgs and agree that all &M Espenses shall he borne by the
Carreassionaize gnd ir lkeu thereof; a luma sum financizl seapert 0 the form of bianaoal
paymesnts shall oe due and paysble by the Autharity, which shall ko camputed oo Bs,
SAB0 crorg [Rupees twelve crors onlyd line URisst Year DEM  Cowr), nozccordsnce
with the provisians of this Claose 237 (the “ORM Payments”). The Partios further
ackrimwledge and agres that any CEM Sxperses in excess ot the OfM Payments shall he
borne soleiy by the Concessiara‘re, zave anc escop® as axorosay provided in this
Agreemasnt, For avoidance of doubl itis clarified that the Q& Fayrmonts will he sukject
1 any Change in 52ope of the Project of the Cancessionaire uader Artcle 1Gof this
AETRMENT,

*Tooe finalized on tne basis o Lhe sutstandicg Coripletion Cost Anniiy suraianl Lo the sagrient of 19

ANy 05 arovdes T Tie Aneaity paye et scheduls in Claggs 23,53
"Assumming thas the total reenbe- of days belweer 1% Annuity sayreert deteand 8 Annuity Jate nen 120,
i zase thi enber of dave ars dillerent the calzlalen may be Sporeariglaty chavgerd
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PUBLIC PRIVATE PARTNERSHIF il HYBRID ANNUITY PRGIECTS

Subject to the Provisions of Clavse 23.7.2, thre OAK Faymanls duc 200 payabie Lo the
Conzossionaire shail be paid iz 2 (twa) egLal biarnual installments and dishursed [y The
Autherily tagether wits the correspending installments of Annuity Payments,

Each "nstalkment of Q&R Payment shall be twe proauct of the amount determined in
accordance with Clause 23.7.1 and the Price index Motiple or the Geference Indey Date
preceding tne duz date of payiment therest. lar the avaidancs of doulbt and by way of
illustration, if (it the First Year O&M Cost is Rs.20r [Rupers ona cored: Ly the OfRA

Paymen: iz o2 doewermingd o the Zhd Gecund) yeer of the Uperam s Fenod; (g che
Price Index o0 the Reerence Indsx Date preceding the Bid Date is 200 Two hundred)
and the Price fndex on the Reference Index Date preceding the due cate of Rayment s
240 (twa hundred fo-ty), imply rig 4 Price Indox st ale of 1.2 {ong point twa], then the
DEM Paymert fo- that instaliment shaii e the product of QEM Bid and the applicablz
Price fndex Muitiple, which procuct shall be Rs.1 %, (Rupees one point two Crors)

Mobilization Advance

The Authority shall, an reguoest of the Concessioraire, ake an zdvance Fayrnenl in g
surm net exceeding 10% iten por cent) of the  Bid Project Cost {the “Maobilization
Advance®). TRy pdvance payment shal be made in twe egual installments | The
Concessiohaire may regacst the Authorty for the first installment of the adwance
payrment at afn,r time alter the apeainted date, along with furnisking & Bank Guarantes
ina farm zatishsctary to the Authority. The Cancessionaire may request the Autharity for
the secand 'nstallment of the advance payment at any time after EO[Fixty] davs from the
appointed date, alang with furnishing o Bank Guazranles in a farm setisfactory to the
Authority. The first and sercrd installment of the Mohilizetion Advance shall be paid by
the Authority within 30 (thirty) days of receipt ol a reguest in this Behalf from the
Concessianaive. The sate of ‘ntgrest oo the Mobilizatior Advance shall be equal 1o ke
Cark Rate, compaunded anruesby. T Mabilizetion Advance shall be deducted Ly the
Authority ir A (foury egual insfallments from each of the paymonts ta 9e made by the
Autharity 1o the Concessiangzire in zccordance wth the arovisians of Clause 234 and the
interest thereon shzll be recoverad as the Sta (fiflh! and firal installment upon expiry of
20 [one hundred and twenty) days cammaencing from the date of recavery of the
A9 aurth} installment

Treatrnent of incomplete warks

The Pzrties acknowledge and agree thst in the event COQ occurs upen issuarce of 3
Provisigazl Certificate, the Annuity Payreonts and O&M Payments soogified in this
Article 22 shail b made as if all warks comprising Lhe Froject hawve hoar completed. The
waorks remaining incomplete shall be cormpleted by the Concessienaire in accordance
with the provisians of this Azreement and thereupen, the Completion Certificate shall
i issuen forthwith,

. the =vont the Auibarity cotermines that any sncomplete warks referred 10 in Clagso
#3.9.1 are not required ta be completed for any rezsen, it shall medify the Zrope of the
Froject *n accardance with the pravision: ot Axicle 15 and tho Zompletion Cast, Anrwity
Faymenls and D&M Fayments sha'i be reducad on accov~t of such Chznge of Srope as
per the oravisicrs of Articie 148,
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ARTICLE 29
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ARTICLE 25
ESCROW ACCOUNT

251  FEscrow Account

£5.1.1 The Concessionaire shall, prior to the Appointed Date, open and estaldish an Escrow
Account with a Bank {the “Escrow Bank"] in accordance with thig Apreement read with
the Escrow Agreement,

2512 The nature ang scope of the Escrow Account are fully described in the agreement [the
“Escrow Agreement”) to be entered inte amongst the Loncessionaire, the Authority, the
Escrow Bank and the Senior Lenders through the Lenders' Representative, which shall be
substantially in the form zet forth in Schedula-0.

25.2  Depuosits into Escraw Account

The Concessionaire shall deposit or cause to be depesited the following inflows and
receipts into the Escrow Account:

fa) All funds constituting the Finangial rackage;

k] All revenues from or in respect of the Project, including the proceeds of any rentals,
deposits, capital receipts orinsurance claims; and

(€] All payments by the Authority, after deduction of any cutstanding payments.
25.3  Withdrawals during Concession Period

25.3.1 The Concessionaire shall, at the time of apening the Escrow Account, Bive Irrevocable
instructions, by way of an Escrow Agreement, to the Fscrow Bank instructing, inter alig,
that deposits in the Escrow Account shall be appropriated in the following order avery
month, or at sharter intervals as necessary, and it not dus in 2 menth then appropriated
propartionately in such month and retained in the Escrow Account and pald out
therefrom in the moath when dua:

fa) All taxes due and payabie by the Concessionaire for and in respect of the
Project;

fb) Deleted;

(e All payments relating to construction of the Project, subject to and in
accordance with the cenditions, if any, set forth in the Financing Azreements;

(d} O&M Expenses, subject to the ceiling, if any, set ferth in the Financing
Agreemeants;

fe} O&M Expenses and other costs and expenses incurred by the Authority in
accordance with the provisions of this Agreement, and certified vy the Authority
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{f} Any amaurts due and payable 1o the Authority {other than under Clause 9.5);
=4 Manthly proportionate provision of Debt Service due in an Accounting Year;

{ht All payments and Damages certified hy the Autharity as due and pavable to it by
the Concassiohaire;

{i} Manthly proporticnate provision of debt service payments due in an Accounting
¥ear in respect of Subardinated Debt;

(i) Aty reserve requirements set forth in the Financing Agreements; and
(k) Balance, if any, in accordance with the instructions of the Conceszionaire.

45.3.2 The Cancessionalre shafl not in any manner modify the order of payment speritied in
Clause 25.3.1, except with the prior written approval of the Authority.

25.4  Withdrawals upon Termination

25.41 Notwithstanding anything to the contrary comtained in this Agresment, all amounts
standing to the credit of the Escrow Account shafl, upon Termination, be dppopriated in
the following arder:

(a) All taxes due and payable by the Concessionatre for and in respect of the
Profect:

b Deleted;

{c) Percentage of Deit Due excluding Subordinated Debt if required Lo he as per the
terms of this Agreament;

{d) Qutstanding payments due to the Authority;

ra} Al payments and Darnages certified by the Authority as due and payable to it by
the Concessionaire;

i Retention and payments relating to the liabifity for defects ang deficiencies set
forth in Article 33;

fa) Cutstanding Debt Service including the balance of Debt Due:

(h} Outstanding Subardinated Debt;

(i) Incurred or accrued Q&M Expenses:
fi} Any oLher payments required to be made under this Agreement; and
(k) Balance, if any, in accordance with the instructions of the Concesstonaire;

Provided that no appropriations shall be made under Sub-clauss {k} of this Clause 25.4.1
until a Vesting Cerlificate has been issued by the Authority under the pravisions of Article 32,

254.2 The provisions of this Article 25 and the instructions contained in the Escrow Agreement
shall remain in full force a#nd effect until the obligations set forth in Clayse 25.4.1 have
been discharged.
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ARTICLE 25
INSURANCE

26.1  Insurance during Concassion Perlod

The Cancessionaire shail effect and maittain at its own cost, during the Construction
Peried and the Operation Perind, such insurances for sieh manimem SUmMs as may be
required under the Financing Agreerments and Applicabie Laws, and sych TRSLEFANCES @5
may be necessary or prudent in accordance with Gogd Industry Practice. The
Concessionaire shall also effect and maintain such insurances as may be necessary far
mitigating the risks that may devolve an the Autharity as a Lonsequence of any act or
amission of the Concessionaire during the Construction Period. The Concessionaire shall
procure that in each tnsurance podicy, the Autherity shail be 3 co-insured and that the
insurer shall pay the proceeds of insurance into the Escrow Account. For the avoidance
of doubt, the level of insurance ta be maintained by the Concessionaire after repayment
of Seaior Lenders” dues in full shall be determined on the same principles ag applicable
for determining the level of insurance prior to such repayment of Senigr Lenders’ dues.

26.2  Insurance Cover

Without prejudice 1o the provisions contained in Clause 26.1, the Corncessionaire shali,
during the Operation Periad, procure and maintain tnsurance Lover incleding but not
iimited to the folowing:

(a) Loss, damage or destruction of the Project Assets, ncluding assets handed aver
by the Authority to the Loncessionaire, at replacement value;

(b} Comprehensive third party liability fnsurance including infury to or death of
rersonnel of the Autharity or athers caused by the Project;

{c] The Cencessionaire’s ganeral lighility arising aut of the Concession;

(d] Liability to third parties for goods or property damage;

fe] Workmenr's compensation Hnsurance; and

{f] any olher insurance that may be fecessary to protect the Concessionaire and its

employees, including all Force Majeure Events that are insurable at
commercially reasonable premiums and not otherwise covered in items(a) to (g)
above,

26.3  Notices to the Authority

Mo later than 45 [forty five) days prior to commencemeant of the Construction Periad ar
the Qperation Period, 35 the case may be, the Concessionaire shall By notice furnish o
the Autharity, in reasonable detail, information in respect of the insurances that it
proposes to effect and maintain in accordance with this Article 26. Within 30 (thirty)
days of receipt of such notice, the Authority may require the Concessionaire to effact
and maintain such other insurances as may be necessary pursuant hereto, and in the
event of any difference or disagresment relating to any.ﬁgﬁﬁaﬁsgrﬁnce, the Dispute

Resolution Procedure shall apply. o e T NI
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26.4 FEvidence of Insurance Cover

All insurances obtained by the Concesgionaire in accardance with this Artjcle 26 shall be
maintained with insurers on terms consistent with Good Industry Practice. within 15
ffifteen) days of obtaining any insurance caver, the Concessionaire shall furnish to the
Authority, notarized true copies of the certificate(s) of Insurance, copies of jnsyrance
policies and premium payment receipts in respect of such insurance, and no such
insurance shail he vancelted, moditiad, or zllowed to expire or fapse untii the expiratian
of at least 45 (forty five) days after netice of such proposed canceliation, modification ar
nonrenewal has been delivered by the Concessionaire to the Authorty,

26.5 Remedy for failure to insure

If the Concessionaire shall fail to effect and keep in force all insurances for which it is
responsible pursuant hereto, the Authority shall have the option to sither keep in force
any such insurances, and pay such premier and recover the casts thereof from the
Concessionaire, or in the event of computation of a Termination Payment, treat an
amcunt equal to the Insurance Cover as deemed to have been received by the
Concessionaire,

26,6 Waiver of subrpgation

All insurance policies in respect of the insurance obtained by the Concessionaire
pursuant te this Article 26 shall include 3 waiver of any and all rights of subrogatian or
recovery of the insurers thereunder against, inter alia, the Authority, and its assigns,
successars, undertakings and their subsidiaries, affiliates, employees, nsurers and
underwriters, and of any right of the insurars o any set-off or counterclaim or any ather
deduction, whether by attachiment or otherwise, in respect of any liability of any such
person insured under any such policy orin any way connected with ary loss, labifity or
obligation covered by such palicies of insurance,

26.7 Concessionaire’'s waiver

The Concessionaire heraby further releases, assigns and waives any and all rights of
subrogation ar recovery against, inter alia, the Autherity and its assigns, undertakings
ard Lheir subsidiaries, affiliates, employees, SUCCESSONs, insurers and underwriters,
which the Concessionaire may otherwise have or acquire in or from or in any way
connected with any loss, liability or obligation covered by policies of inzurance
maintained or required te be maintained by the Concessionaire pursuant to thic
Agreement (other than third party liability insurance policies) or because of deductible
tlauses in or inadequacy of limits of any such paolictes of insurance,

26.8  Application of insurance proceeds

the proceeds fram ail insurance claims, except life and injury, shall be paid 1o the
Concessianaire by credit 1o the Escraw Account and it shall, notwithstanding anything 1o
the cantrary contained in Clause 25.3, apply such proceeds for #ny necessary repair,
reconstruction, reinstaternent, replacement, improvement or delivery of the Project,
and the balance remaining, if any, shall be applied in accordance with the provisions
tontained in this behalf in the Financing Agreements.
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256.8  Compliance with cenditions of insurance policias

The Concessionzire expressly acknowledges and undertakes to fuliy indemnify the
Autharity from apd against all losses and claims arising from the Concessionaire's failure
ta tomly with conditions imposed by the tnsurance policies affected in accordance with

this Azreement,
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ARTICLE 27
ACCOUNTS AND AUDIT

2¥.1  Audited accounts

2701 The Concessionaire shal maiintain books of accounts recording all its feceipts (Including
all revenues derived/callected by it from or on aceount of the Project and/or its use),
income, expenditure, payments fincluding payments from the Escrow Accaunt), assets
and liabilities, in accordance with this Agreement, Good Industry Practice, Apnlicable
Laws and Applicable Permits. The Lancessionaire shall provide 2 (two) copies of its
Bakance Sheet, Cash Flow Statement and Profit and Lass Account, along with g report
theraon by its Statutory Auitors, withirt 180 {one hundred and eighty] davs of the close
of the Accounting Year to which they pertain and such audited accounts, save and
except where expresszly provided to the contrary, shall form the basis of payments by
gither Party under this Agreement. The Authority shall have the tight to inspect the
records of the Concessionaire during office hours and require copies of relevant extracts
of boaks of accounts, duly certflied by the Statutory Auditors, to be provided to 1he
Autherity for verification of basis of payments, and in the evept of any discrepancy or
error being found, the same shall be rectified and such rectified account shall form the
basis of payments by either Pa rty under this Agreement,

2/.1.2 The Concessionaire shall, within 20 {thirty} days of the close of each quarter of an
Accounting Year, furnish to the Authority its unaudited financial results in respect of the
preceding guarter, in the manner and form prescribed by the Securities and Exchange
Board of India Tor publication of quarterty results by the companies listed OR 8 stack
exchange,

27.1.3 On or before the thirty-first day of May each Year, the Concessionaire shall provide to
the Authority, for the preceding Accounting Year, a statement duly audited by its
Statutory Auditors giving summarized information on revenues derived from the
Project,] and such other information as the Authority may reasonabiy require,

27.2  Appointment of auditors

27.2.1 The Concessionaire shall appoint, and have during the subsistence of this Agreement as
its Statutory Auditors, a firm chosen by it from the mutually agreed list of 5 {five]
reputable firms of chartered accountants {the “Panel of Chartered Accountants”), such
fist to be prepared substantially in accordance weith the criteria set forth in Schedule-p.
All fees and expenses of the Statutory Auditors shali be barne by the Concessionaire.

27.2.2 The Concessignaire may terminate the appoiniment of its Statutory Auditors afler g
natice of 45 {forty five) days ta the Authority, subject to the replacement Statutory
Auditors being appointed from the Panel of Chartered Accountants,

27.23 Notwithstanding anything to the contrary contaimed in this AEreement, the Autharity
shall have tha right, but not the abligation, to appoint at its cost from time to tirme and
at any time, angther firm (the “Additional Auditors”) from. the Panel of Chartered
Accountants to audit and verify all those maiters, ixpgfqéﬁrs,-ﬁﬁst%; .{ﬂal[:atians and
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things which the Statutory Auditors are required to do, undertzke or certify pursuant to
this Agreement.

Certification of claims by Statutory Auditors

Aty clzim ar document provided by the Concessionaire to the Autherity In connection
with or relating to receipts, Income, payments, costs, BXpENses, accounts or audit, and
any matier incidental thereto shall be valid and eflective only if certifiad By its Statutory
Auditars, For the avoidance of doubt, such certification shall not be required for
exchange of informatian in the normal course of business including the submission of
any periodic informatiot in pursuance of the Brovisions of this Agreement, saye ang
except where such certification is expressly provided,

Set-off

In the evert any amourt is due and payaile by the Authority to the Concessicnaire, it
may set-off any sums payable to it by the Concessionaite and pay the balance remaining.
Amy exercise by the Authority of it rights under this Clause 27.4 shall be without

prejudice to any other rights or remedies available to 1t under this Agreement ar
otherwise,

Dispute resalution

I the event af thero being any difference between the findings nf the Addditional
Auditers ar the Concurrent Auditors, as the case may he, and the certification provided
by the Statutory Auditors, such Auditors shall meet to resafve the differences aned if they
are unable ta resolve the same, such Gispute shall be resolved by the Authority by
recourse 1o the Dispute Resolution Procedure.

- "H".'.i_ﬁ,u qiﬁl

i

Py D’kr--.?é‘?f
- -~

oo
I

"



PLIE_LIC F‘Ftl'l.-’ﬁll_E FARTNERSHIP IN HYBRID ANNUITY PROJECTS

Part V
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Force Majeure and Termination
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ARTICLE 28
FORCE MAJEURE

28.1  Force Majeure

AL ysed in this Agreement, the axpression “Force Majeure” or “Force Majeyre Event”
shall, zave and except as expressly provided otherwise, mean occurrence in india of any
or all of Mon-Political Event, Indiract Political Event and Falitical Event, as defined in
Clauses 282, 283 and 254 respectively, if it affects the performance by the Party
claiming the henefit of Furce Majeure {the “Affected Party™} of jis obligations under this
Agreement and which act or event {a) is beyond the reasenable contral of the Affected
Party, and (b} the Affected Party could not have prevented or overcome by exercise of
due diligence and following Good Industry Practice, and {c} has Material Adverse Effect
un the Affected Party.

28.2 Non-Political Event
A Non-Palitical Event shall mean one or more of the following arts or events:

{a) act of Geod, epidemic, extremely adverse weather conditions, lightning,
earthguake, landgslide, cycdone, flaod. volcanic eruption, chemical or radicactive
contamination or iorizing radiation, fire or explosion (to the extent of
contamination or radiation or fire or explosion originating fram 2 source
external to the Site];

(b} strikes or boycotts (other than those involving the Concessionaire, Contraciors
or their respective employees/representatives, ar attributable to any act or
omissian of any of them) interrupting supplies and services to tha Project for &
continuous period of 24 {twenty four) haurs and an aggregate period exceeding
7 (seven} days in an Accounting Year, and not being an Indirect Political Event
set forth in Clause 28.3;

fc any faflure ar delay of a Contractar but only to the exient caused by another
Mon-Political Evert and which does not result in any offsetting compensatian
being payable to the Concessionaire by or an behalf of such Contractor;

(d] any judgment or arder of any court of tompetent jurisdiction or statutory
authority made against the Concessionaire in any proceedings for reasons other
than (i} failure of the Concessionaire to comply with any Applicable Law or
Apilicable Permit, or (i} on account of breach of any Applicable Law or
Applicable Permit or of any contract, or {iii] enforcemant of this Agreement, ar
(v} exercise of any of its rights under this Agreement by the Autharity;

{a} The discovery of geclogical conditions, taxic contamination er archaeological
remgins on the Site that could wot reasonably have been expacted Lo be
discovered through a site inspection; or

Any event or circumstances of a nature analogous ta a ny of thi fmrégé_i'ng.
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PUBLIC PRIVATE PARTNERSHIF IN HYBRID ANNLITY PROJECTS

8.3 Indirect Political Event

An Indirect Political Event shall mean one or more of the following acts gr events:

(2}

{b)

(e}

{d)

(e}

ifl

(=)
{h]

An act of war fwhether declared or urdediared), invasion, armed conflict or act
of foreign enemy, blockade, embargo, rigt, iNsurrection, terrorist pr militany
action, civil cammclion ar politically mativaled satotage;

any palitical ar economic upheayal, disturbance, movemant, struggle or similar
bLourrence which could net have been anticipated or Toreseen by a prudent
person and which causes the construction or operation of the Praject ta be
tinancially unviable or otherwise not feasible;

industry-wide or State-wide strikes ar industrial action for a continugus period
of 24 {twenty four) hours and exceading an aggregate period of 7 freven) days in
an Accounting Year:

Celeted

failure of the Autharity to permit the Concessionaire to continue jts
Comstruction Works, with or withaut modifications, in the event of stoppage of

tuch works after discovery of any geological or archaeolosical finds or for any
other reasan;

Any failure or delay of 3 Contractor to the axtent caursed by any Indirect Political
Event and which does not result in any offsetting compensatian being payable to
the Concessionaire by or on behalf of such Contractar;

Any Indirect Political Event that causos 5 Mon-Political Cvent: or

Any event or circumstances of a nature analozous to any of the foregoing.

28.4  Paoliticai Event

A Political Event shall mean one or rore of the following acts or EvEnts by or on gocount
of any Government rstrumentality:

{a)

fe)

Change fn Law, anly if consequentces thereof cannot be dealt with under and in
accordance with the provisions of Aricls 35 and its effect, in financial terms,
exceeds the sum specified in Clause 35.1;

Compuisery acquisition in national interest or expropriation of any Project
Assets or rights of the Concessionaire or of the Contractors;

urlawful or unauthorized or without Jurisdiction revecation of, or refysal o
renew or grant withowt valid fause, any ciearance, license, permit,
authorization, ne objection certificate, consent, approval or exem ption required
by the Concessionaire or any of the Cuntractors to perform their respective
ctligations under this Agreement and the Froject Agreements: provided that
such delay, modification, denial, refusal or revocation di¢t nat, 'r'E@}‘I't;_{rum the
Loncessionaire’s ar any Contractor's inabiiity or faifurgj{g{é{fﬁ"ﬁ?p«iﬁf}ﬂ any
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condition relating to Erant, maintenance or renewat of such Clearance, license,
authorization, ng objection certificate, exem ption, consent, approval or permit;

fel} arty failure or delay of a Contractar byt only to the extent causeqy by another
Polttical Event and which does notl resuit in any offsetting COMpensation befrz
payable to the Concessionaire by or an behalf of such Contractor: ar

{e} ANy event or Circumstance of 2 nature analagous to any of the o regal g,
28,5  Duty to report Force Majeure Evant

28.5.1 Upon oecurrence of a Force Majeure Event, the Affected Farty zhall by notice report
such accurrence to the gther Party forthwith, ANy notice pursuant heretp shall incltrde
full particulars of:

{a) The nature and extent of each Force Majeure Event which is the subject of any
claim for relief under this Articls 28 with evidence in support thereof;

fh) The estimated duration and the effect or probable effect which such Force
Majeure Event is having or will have on the Affected Party’s Performance of its
obligations under this Agreement;

fe) the measwres which the Affectad Party is taking or proposes to take far
alieviating the impact of such Force Wajetrre Event: an

fd} Any other information relevant to the Affected Party's elajm.

48.5.2 The Affected Party shall not be entitied to any relief for ar in respect of & Force Majeure
Event unless it shal have notified the other Party of the octurrence of the Force
WMajeure Event as soon as reasonably practicable, and in any event no later than 7
{seven) days after the Affected Party knew, or ought reasonsbly to have known, of its
accurrence, and shall have given particulars of the probable materigl effect that the
Force Majeure Fvert fs likely tg have on the performance of jis obligations under thig
Agreement.

28.53 For zo lang as the Affecten Farty cantinues to claim ta he materially affected by such
Farce Majeure Event, it shall provide the ather Party with regular [and not less than
weeakly| reports centaining information as required by Tlause 22.5.1, and such aiher
information as the other Party may reasonably request the Affected Party to provide.

286  Effect of Force Majeure Event on the Concession

28.6.1 Upon the ocrurrence of any Force Majeure Event prior to the Appointed Date, the
period set forth in Clause 4.1 for fulfillment of Conditinns Precedent and in Clause 22.1.1
for achieving Financial Clase shal| be extended by a period equat in length to the
duration of the Forge Majeure Event.

2862 atany time after the Appointed Date, if any Farce Majeure Event ocours:

fa) befare COD, the Construction Period and the dates set forth in the Project
Completion Schedule shall be exiendsd by a period equal in length to the
duration for which such Fores Majeure Event subsists; or

(B) After COD, the Concessionaire shall be entitied to roceive Annuity Payments plus
T . R S
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PUBLIC PRIVATE PARTNERSHIP HN HYBRID ANNUITY PROJECTS

Provided any payment to be made under this ¢lauze shall he subjert to
deduction of outstanding dues of the Autharity, if any,

28.7 Allocation of costs arising out of Force Majeure

28.7.1 Upon occerrence of any Force Majeure Event priar 1o the Appainted Late, the Parties
shall bear their respective costs and na Party shall ke required o pay to the other Party
any costs thereof

28.7.2 Upon occurrence of 3 Force Majeure Event after the Appointed Date, the coste incurred
and attributable to such event and directly relating to the Praject (the “Foree WMajeura
Costs”] shall be allocated and paid as follaws:

(a) upan occurrence of a Mon Political Event, the Parties shall bear the;r respective
Force Majeure Costs and neither Party shall be required 10 pay to the ather
Party any costs thereof:

{B) upon occurrence of an Indirect Political Event, al Farce Majeure Costs

attributable to such inditect Political Event, and not exceeding the Insurance
Cover far such Indirect Political Event, shall be borne by the Concessionaire, and
to the extent Foree Majeure Costs excerd such tnsurance Cover, one half of such
Exiess amount shall be reimbursed by the Authority to the Concessionaire: and

(o Upan ocourrence of & Political Event, all Farce Majeure Costs attributable to
such Palitical Event shal be reimiursed by the Authority to the Concassionaire,

For the avoidance of doubt, Farce Majeure Costs may include interest payments on
DebtDue, ORBM Expenses, any increase in the cast of Construction Works on accouni of
mflation and all other costs directly attributable o the Foree Majeure Event, but shall
not include any casts which are expressiy covered under ahy pravision of this Agreement
or debt repayment obligations, and far determining such costs, information conrtained in
the Financial Package may be relied upen to the extent that such information s relevant.

2873 Save and except as expressty provided in this Article 28, neither Party shall be liable in
any manner whatsoever to the other Party in respect of any loss, damage, cost, gxpense,
claims, demands ang preceedings relating to ar Arising nut of occurrence or existerice of
any Force Majeure Event ar exercise of amy right pursuant hereta,

28.8  Termination Notice for Force Majeure Fyant

i a Force Majeure Event subsists for 3 periad of 120 [one hundred and eizhty] days ar
more within 3 continuous period of 265 {three hundred and sixty fivejdays, either Party
may in its discretion terminate this Agreement by issuing 3 Termination Natice ta the
other Party without being iiable in any mannar whatsoever, save #s provided in this
Article 28, and upon issue of such Tenmination Motice, this Agreement shall,
natwithstanding anything to the contrary cantafned herein, stand terminated forthwith;
provided that hefore izsuing such Termination Matice, the Paryy Intending to issue the
Termination Notice shall inferm the other Party of such intention and grant 15 (fifteen)
day’s lime to make a representation, and may after the expiry of such 15 {fifteen) days
period, whether or ot itis in receipt of such representation, in itz sgle discretion issue

the Termination Notice, PES
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28.9  Termination Payment for Force Majeure Event

2891 If Termination is on arcount of 3 Man-folitical Event, the Autharity shal make 3
Termination Payment ta the Cancessianaire in an amount to be calculated g5 Ubger:

i) Prior to C00;
Payment Milestone Basis of calculation for terminatian paﬁﬁ T
ist Fayiment Milestone | 90% Iﬁeﬁjue E.BEE{E B]d-F-‘_r_Ejec?Est-Eﬁjﬁa‘;igéﬁ?J
[ 2nd Payment | 90% Debt Due or 9.45% of Rid Project Cost , whichever is lower
Milestone
3" Payment Milestone | 90% Debt Due or 17.55% of Bid Project Cost , whichever s lower
4th Payment Milestone | 903 Debt Due or 30.38% of Bid Project Cost , whichever is lower .
[ 5th Payment Milestone | 30% Debt Due ar 36.45% of Bid Project Cost. whichever is iower |

For the avoidance of doubt, it is dlarified that in case of termination happening
in between two Payment Milastones, for the purpose of calculation of Debt Due,
the milestone achieved would onty be considered; provided further the ahove
payment so calculated ahove shall be redurad by Insurance Cover,

(i) In case Termination ocours on or after COG, the Authority shall make a
Termination Payment to the Concessicnaire in an amolnt equal to 73% (seventy
five percent) of Annuity Payments remaining unpaid for and in respect of the
remaining Concession Period, including interest therean up to the Transfer PDate.
Provided further the above payment so caleulated ahove shall be reduced ty
insurance Cover,

22.9.2 If Termination is on account of an Indirect Paolitical Event, the Autherity shali male a
Terminatian Payment to the Concessionaire in an amount equal to:

{i} In caze termination occurs prior to CO0:

(a) Debt Bue payment calculated as per the table balow less Insurance Cover:
provided that if any insurance claims formirg part of the Insurance Cover
are not gdmitted and paid, then 20% feighty per cent) of such unpaid claims
shall be included in the computation of Debit Bue. Further the Debt Due
wauld be calculated as per the table provided below:

Payment Milestone Basis of calculation for Debt Due paymenat
_1st Payment Milestone | Deht Due or 1.5% of Bid Froject Cost, whichever is lower
2nd Payment | Debt Due or 10.50% of Bid Project Cost , whichever is lower |
Milestone L
3" Payment Milestone | {tebt Due or 19.50% of Bid Project Cost , whichever iz lower |
. 4th Payment Milestone | Debt Due or 33.75% of Bid Project Cost , whichever is law

er
Pl
5th Payment Milestone | Debt Due or 40.50% of Bid Project Cost , whichever is lower i

For the avoidance of doubt, it is clarified that in case of termination
happening in between two Payment Milestones, for the purpose of
caleulation of Debt Due, the milestone achieved would onty he
considered ; and

o
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FUBLIC PRIVATE PARTNERSHIP Iy HYBRID ANNUITY PROJECTS

(3] in case Termination accurs on or ater COD, the Authority shall make a
Termination Payment to the Concessionaire in an amount equal to 90% (nnety
percent) of Annuity Payments remaining unpaid for angd in respect of the
rernaining Concession Perfad, inciuding interest thereon up ta the Transfer Date.

2893 If Termination is on account of a Political Event, the Authority shall make a Termination
Fayment to the Concessionaire in an amount that would be payable under Clayse 31.3.3
z5 if it were an Authority Default,

28.1¢ Dispute resolution

in the event that the Parties are unable to agree in good faith ahout the oecurrence ar
existence of a Force Majeure Event, such Mspute shall be finally settled in accordance
with the Dispute Resolution Procedure; provided that theburden of proof as to the
Occurrence or existence of such Force Majeure Event shall be upan the Party claiming
relief and/or excuse on account of such Force Majeure Event

28.11 Excuse trom performance of obligations

tf the Affected Party is rendered wholly ar partially unable to perform its oblipations
ungder this Agreement because of 3 Force Mapeure Event, it shall be excused from
performance of such of its obligations to the extent it is unable to perform an account of
sueh Force Majeure Event: provided {hat:

fa) The suspension of performance shall be of no greater scope and of no longer
duration than is reasonably required by the Farce Majeure Event;

(b the Affected Pariy shall make all reasonabie effarts to mitigate or limit damage
to the gther Party arising out of or as a result of the existence ar pcourrence of
such Foree Majeure Event and to cure the same with due diligence; ang

fc) When the Affected Party is able 1o resume performance of ite obligations under
this Agreement, it shall give to the other Party notice to that effect and shall
promptly resume performance of its obligations Rereunder,

28.12 Deleted
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ARTICLE 29
COMPENSATION FOR BREACH OF AGREEMENT

29.1  Compensation for default by the Concessionaire

Subject to the provisions of Clause 29.4, in the event of the Concessionaire heing in
material breach or default of this Agreement, it sivall Pay 1o the Authorir, by way of
compensaticn, all direct costs suffered or incurred by the Authority as g Conseqluence of
such material breach or default, within 30 (thirty) days of receipt of the demand
supported by necessary particulars thereof; provided that no compensation shall he
payable under this Clause 29.1 for any material breach or defaylt in respect of which
BGamages are expressly specified and payable under thiz Agreement or for arny
consequential [osses incurred by the Autharity,

28.2  Compensation for default by the Authority

Subject to the provisions of Clause 29.4, in the event of the Authority befng in material
breach or default of this Agreement at any time after the Appointed Date, it shall pay to
the Concessionatre by way of compensation, all dirert eosts sufferad ar incusred by the
Concessionaire as & consequence of such material breach or default within 30 {thirty}
days of receipt of the demand supported by necessary patticulars thereof; provided that
e such compensation shall be payable for any material breach or default in respect of
which Damages have been expressly specified in 1his Agreement. For the avaoidance of
doubt, rompensation payable may include interest payments on debt, O&M Expenses,
any increase in capital costs on account of inflation and all other costs elirectly
attributable to such material breach or default but shall not include lass of Annuity
Payments, debt repayment oblications or ather consequential losses, loss of profit, EPC
Lontraciars claims, and for determining such compensation, infarmation contained in
the Financial Package and the Financial Model may be refied upon to the extent it is
relevant.

293 Daleted
23,4 Mitigation of costs and damage

The Affected Party shall make all reasonable efforts to mrtigate ar limit the costs and
damage arising out of or as a result of breach of Agreement by the other Party.
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ARTICLE 30
SUSPENSION OF CONCESSIONAIRE’S RIGHTS

30.1  Suspension upon Concessionaire Default

Hpon accurrence of 3 Concessianaire Defauit, the Authority shall be entitled, without
prejudice to its other rights and remedies under this Agreement including its rights of
Termination hereunder, 1o {a) suspend all rights of the Concessionaire under this
Agreerment, and pursuant hereto, and {Bb) exercise such rights itself and petform the
obligations hereunder or authorize any other persen to exerdise ar perfirm the same on
s behall during such suspension {the “Suspension”). Suspension hereunder shall be
effective forthwith upon issue of notice by the Authority to the Concessiongire and may
extend up 1o a period not exceeding 180 {one hundred and efghty) davs from the date of
ssue of such notice; provided that upon written request from the Conecassionaire and
the Lenders’ Representative, the Authority ¢hall evtend the aforesaid pericd of 180 jone
hundred and eighty) days by a further reriod not exceeding 90 {ninety) days,

30.2  Authority to act on behalf of Concessionaire

30.21 During the perind of Suspension, the Authority shall, on behalf of the Cancessionaire,
cellect all revenues under and in accordance with this Agreement and tleposit the same
in the Esciow Account. The Authority shall be entitled to make withdrawals from the
Escraw Account for meeting the 08 Expenszes and for meeting the costs incurred by it
for remedying and recitfying the cause of Suspention, and thereafter for defraying the
expenses specified in Clause25.3

30.22 During the peripd of Suspension hereunder, all rights and iiabilities vested in the
Cancessionaire in accordance with the provisions of this Agreement shall continge to
vest in the Concessionaire and all things done or actions taken, including expenditure
incurred by the Authority for discharging the obligations of the Concessionaire under
and in accerdance with this Agreement and the Project Agreements, shall be dasmed 1o
have been done oi taken for and on behalf of the Concessionaire and the Concessionaire
undertakes to indemnify the Authority for all costs incurred- during such period. The
Concessionaire hereby licenses and sub-licenses respectively, the Authority or any other
persen authorized by it under Clause 30.1 to use during Suspension, all intellectual
Properly belonging to or licensed to the Concessianaire with respect to the Project and
its design, engineering, construction, aperation and maintenance, and which is used or
created by the Concessionaire in performing its obligations under the Agreement,

30.3  Revocation of Suspension

30.3.1 In the event that the Authority shall have rectified or remaved the rause of Suspension
within a period not exceeding 90 fninety) days fram the date of suspensicn, il shall
revoke the Suspension forthwith and restore alf rights of the Concessionaire under this
Agreement. For the avoidance of doubt, the Parties expressly agree that the Authority
may, in its discretion, revolke the suspensich at any timre, k'JhEthE_lr'__QL{_'lIL_jt the cause of
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Upon the Cancessionaire having cured the Concessignaire Default withip 5 period not
exceeding 90 (ninety} days from the date of Suspensian, the Autharity shall revake the
Suspensian forthwith and restore afl rights of the Cancessionaine under thjs Agresment.

Substitution of Concessionaire

At any time during the period of Suspension, the Lenders’ Representative, op behalf of
senior Llenders, shall be entitled t0 substityte the Concessionajre under 2ol iy
aceordance with the Substitution Agreement, and upon receipt of notice thereynder
fram the Lenders’ Representative, the Authority shall withhald Termination for a period
not exceeding 180 {one hundred and eighty) days from the date of Suspensign, and any
extension thereof under Clauce 301, for gnabling the Lenders’ Represantative to
exercise its rights of substitution on behalf of Senior Lenders.

Termination

At any time during the peried of Suspension under this ARicle 30, the Concessionaire
may by notice require the Authoarity to revoke the Suspension and isste a Termination
Motice. Subject to the rights of the Lenders’ Representative ta undertake substitution in
accordance with the provisions of this Azreement and within the perfod specified in
Clause 30.4, the Authority shall, within 15 (fifteen) days of receipt of such notice,
terminate this Agreement under and in accordance with Article 21 ae if it is &
Concessionaire Default under Clausa 31, 1L

Notwithstanding anything to the contrary cantained in this Agreement, in the event that
Suspension is not revoked within 180 [one hundred and eighty) days from the date of
Suspension hereunder or within the extended period, i any, set forth in Clause 30.1, the
Concession Agroement shall, upare expiry of the aforesaid periad, be deemed to have
been terminated by rautual agreement of the Parties and al| the provisions of this
Agreement shall apply, mutatis Mmutandis, to such Termination as if 3 Termination Motice
kad been issued by the Authority upon occurrence of a Concessionaire Defaylt,
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ARTICLE 31
TERMINATION

31.1  Termination for Concessionaire Dafault

3111 3ave as otherwise provided in this Agreement, in the event that any of the defauls

specified below shall have occurred, and the Concessionaire fails o cure the default
within the Cure Poriod set farth below, or where no Cure Period is specified, then within
a Cure Periad of 60 (sixty) days, the Concessionaira shall be deemed to be in default of
this Agreement {the “Concessionaire Default™), unless the default has occyrred as a
result of any breach of this Agreement by the Authority or due to Force Majeure. The
defaults referred ta herein shall include the folawing:

{a] The Perfarmance Security has been encashed and appropriated in accordance
with Clause 9.7 and the Concessionaire fails to replenish or provide fresh
Perfarmance Secyrity within a Cure Period of 15 (fifteen) days;

(=) subsequent to the replenishment ar furnishing of fresh Pedformance Security in
accordance with Clause 8.2, the Concessionaire fails to meet any Condition
Precedent or cure the Concestionaire Default, as the rasa may be, for which
whole or part of the Perfarmance Security was apprepriated, within 3 Cure
Period of 120 (one hundred and twenty) days;

(c] the Concessionaire does not achieve the latest outstanding Project Milestone
due in accordznce with the provisions of Schedule-G and continues to be in
default for 120 {one hyndred and twenty) days;

(d) The Concessionaire abandons or manifests intention to abandon the
construction or operation of the Project without the prigr written consent of the
Authority,

(el CO0 does not cocur within the period specified in Clause 12.3.3;

{f} the Punch List Hems have not heen completed within the period set forth in
Clause 14 4.1:

(8] the Concessionaire is in breach of the Maintenance Requirements or the Safety

Requirements, as the case may be:

{h} the Concessianaire has failed to make any payment {o the Autharity within the
periad specified in this Agreement:

{/ an Escrow Default has eccurred and the Concessionaire fails to cure the default
within a Cure Period af 15 ififteen) days;

5] upan occurrence of a Financial Default, the Lenders’ Representative has by
netice required the Authority to undertake Suspension of Termination, as the
case may be, in accordance with the Substitution  Agreemernt and the
Concessianaire fails to cure the default withip the Cure Period specified
hereinakbiove;

(k) a breach of any of the Project Agreements by the Concessionaire has caysed o
BMaterial Adverse Effect

[ the Cancessianaire creates any Encumbrance in breach_ rjffhjs_A'greement;
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() the Concessionaire repudiates this Agreement or otherwise takes any action or
evidences or canveys an intention not ta be bound by the Agreem ent;

Ln) a Change in Qwnership has accurred it breach of the provisions of Claysea 5.3;

(o} there is & transfer, pursuant to law ejther of {il the rights and/or obigations of
the Concessionaire under any of the Project Agreements, or of {it) all or part of
the assels or undertaking of the Cancessionaire, and such transfer CAUSES &
Material Adverse Ffiect;

) an execation levied on any of the assets of the Concessionaire has caused a
Material Adverse Effect;
(q) the Concessionaire s adjudged bankrupt ar insolvent, ar if a trustee ar receiver

iz appointed for the Concessionaire or for the whole ar material part of its assets

that kas a material bearing on the Project;

{r] the Concessianaire has been, or is in the process of being liguidated, dissolved,
waund-up, amalgamated or reconstituted in 8 ranner that would cause, in the
reasonable apinion of the Autharity, a Material Adverse Effect; i

(5] a resolution for winding up of the Cancessionaire is passed, or any petition for
winding up of the Concessionaire is admitted by a court of competent
jurisdiction and a provisional liquidator or receiver is appointed and such orger
has not been set aside within 90 {ninety) days of the date thereof or the
Concessionaire is ordered ta be wound up by 3 court except for the purpose of
amalgamation or reconstruction; provide that, as part of such amalgamation or
reconsiruction, the entire property, assets and undertaking of the
Concessionaire are transferred (0 the amalgamated or reconstructed entity and
that the amalgamated or reconstructed entity has unconditionally assumed the
abiigations of the Concessionaire under this Agreement and the Project
Agreements; and provided that:

il the amafgamated or reconstructed entity has the capability and
operating experience necessary for the performance of its cbligations
undear thiz Agreement and the Project Agreements;

(] the amalgamated or reconstructed entity has the financial standing to
perfarm ils obligations under this Agreement and the Project
Agreements and has a credit worthiness al |zast as good as that of the
Concessichaire as at the Appointed Date; and

i} Each of the Project Agreements remains in full force and effect:

{t} any representation or warranty of the Concessionaire herein contained which is,
as of the date hereof, found Lo be materially false, incorrect ar mizleading orthe
Concessionaire is at any time hereafter found to be in breach thereof;

(u} the Concessionaire submits to the Authority any statermnent, notice ar other
document, in written or electronic furm, which has a material effect an the
Authority's rights, ohligations ar irterests and which is falte in material
particulars;

(v} the Concessionaire has failed to fulfll any cobligation, for which faflure
Termination has been specified in this Agresment;
[we) the Concessionaire issues a Termination Motice in vialation of this Agreement;
{x} the Concessionaire commits a default in complying with any other provision of
this Agreement if such default causes a Material Adverﬁﬁécﬁ_ﬁﬁ the Authority,
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Without prejudice te any other rights or remedies which the Authority may have under
this Agreement, upon occurrence of a Concessignaire Default, the Authority shall be
entitled to terminate this Agreement by issuing @ Termination Motice to the
foncessionaire; provided that before issuing the Termination Motice, the Autherity shall
by a notice inform the Concessionaire of its intention to issue such Termination Notice
and grant 15 ififteen) days to the Concessipraire to make g representation, and may
after the expiry of such 15 (fifteen) days, whether or not it is N receipt of such
representation, issue the Termination Motice, subject 1o the provisions of Clayse 31.1.3.

The Authority shall, if there be Senjor Lenders, send & copy of its notice of intention to
is5ue a3 Termination Notice referred to in Clawse 31.1.2 to infarm the Lenders'
Representative and grant 15 ififteen) days to the Lenders' Representative, for making a
representalion on behalf of the Senier Lenders stating the intention to substitute the
Loncessionatre In accordance with the Substitutian Agreement. In the svent the
Authority receives such representation on behalf of Senior benders, it shall, in its
discretion, either withhold Termination for a period not exceeding 180 (one hundred
and eighty) days fram the date of such representation or exercise its right of Suspension,
as the case may be, for enabling the Lenders’ Representative to exercise the Seniar
Lenders' right of substitution in accordance with the Substitutign Agreement:

Provided that the Lenders’ Representative may, instead of exercising the Senior Lepders’
right of substitution, procure that the default specified in the notice is cured within the
aforessid period of 180 {one hundred and eighty} days, and upon such curing thereaf,
the Authority shall withdraw its notice referred to above and restore all the rights of the
Concessionaira.

Provided further that upon written request from the Lenders’ Represantative and the
Concessionaire, the Authority shall extend the alaresaid period of 180 (ene hundred and
eighty} days by such further period not exceeding 50 [ninety] days, as the Authaority may
deem appropriate.

Termination for Autharity Default

In the event that any of the defaults specified below shall have occurred, angd the
Authority fails to cure such defauil within a Cure Period of 90 {ninety] days ar such
longer pertod as has been expressly provided in this Agreement, the Authority shall be
deemed to be in default of this Agreement {the “Authority Default™} unless the default
ftas cecurred as a result of any breach of this Agresment by the Concessionaire or due o
Force Majeure. The defaults referred to herein shall include the following:

(a) The Authority commits a material default in complying with any of the
provisions of this Agreement and such default has a Material Adverse Fffect an
the Cancessionaire;

k) The Authority has failed to make any payment to the Concessionaire within the
period specified in this Agresment;

fc) The Autherity fails ta provide, within a peried of 186 {one hundred and eighty
days) from the Appeinted Date, statutory clearances requjred fo; canstruction of
the Project; or R N

Ir’:l" - 4
St o

Tas: iy L F - R z o aee s g | IO
15t F&E.I L r.r-l' Shamla ow Muolzevodha e b 401250 00 0ms 394470 Tergta L.-'i,.'z_'fl-\_{.l_l:rrl_l .aectf§-.| af Mgyl
”:f’-';i-. §ite of ;-';IEE?‘H}: LAsr i ADE Plase -0 Zsckae=-0l o bylis A ity sasis L e

a 3 L) W N .. e o
WL e L f F L T

W '.;I'";-il..- ;-1';;“4:’.' Ft 4 o

N, |h' Iy Ty, .;, i o

--.'._r_'_l.---" AN



PLIBLIC PFEf"u":ﬂ.T_E PP.RTNEHSHEP iN HYBRID ANNUITY PROIECTS

(d] The Autharity repudiates this Agreement or otherwise takes ANy actipn that
amounts to ar smanifests an irrevocable intention not to be bound by this
Agreement,

31.2.2 Without prejudice to any other right or remedy which the Loncessichaire may have
under this Agreement, upon oceurrence of an Avthority Default, the Concessionzire
shall, subject to the provisions of the Substitution Agreement, be entitled Lo terminate
this Agreemert by issiing a Torminatioh Noliee to the Authority; provided that befare
issuing the Termination Watice, the Concessinnaire chafl by a notice inferm the Authority
of its intentian to issue the Termination Motice and grant 15 (fifteen) day: to the
Aulharity to make & representation, and may after the expiry of cuch 15 (fifteen) days,
whether or not it & in receipt of such representatian, issue the Termination Natica,

31.3  Termination Payment

31.21 Upon Termination on account af 4 Concessionaire Default during the Dperation Feriod,
the Authority shall pay to the Concessienaire, by way of Termination Payment, an
amount equal te 65% (sixty five per cent) of the sum of Annuity Pavments remaining
unpaid for and in respect of the Concession Feriod, incfuding interest therean up to the
Transfer Date,

3132 MNotwithstanding to the provisions of Clayse 31.3.1 vpon Termination on account of
Concessionaire Cefault during the Canstruction Pericd, the Termination Payment shall
be based an the Payment Milestone achieved which is in terms of the Physical Progress
made by the Concessianaire in the Project and the Termination Payment corresponding
to the achieved Payment Milestone shall be as follows:

[ Payment Termination Payment i
Milestone '

Ist Payment | NIL o
Milestone g _ _ _ )
Znd Fayment | 50% of Debt Due or 5.25% of Bid Project Cost |, whichever is

| Mifestone lower _ _

ard Payment | 60% of Debt Due or 11.70% of Bid Project Cost , whichever js |
Milestone fower _ o :

i 4th Payment | 70% of Debt Due or 24% of 8id Project Cost , whichever is bower |
Milestone |
Sth Payment | 80% of Debt Due or 32% of Bid Project Cost, whichever is lower

| Milestone ]

For the awoidance of doubt, it is clarified that in case of termination happening in
between two Payment Milestones, far the purpose of calculation of Termination
Payment, the milestone achieved wauld only be considererd.

31.3.3 Upon Termination on account of an Aothority Defauli, the Autharity shall pay to the
Cancessionaire, by way of Termination Payment, an amaunt equal to:

{i] In case the termination occurs prior ta COD
a Oeht Due payment calculated a5 per the tabie belowe tess Insurance Cover:
K_E_” e85 113 ;
e, provided that if any insurance claims forming pact bf tha Jislirance Cover
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are not admitted and paid, then 805% (eighty per cant} of such uripaid claims
shall be included in the computation of Dekx Due, Further the Debt Dua
would he raleylated as per ithe table provided below:

Payment Milestone Basis of calculation for Debt Bue payment

| L Payment Milestone ' Debt Due or_1.50% of Bid Project Cost, whichewer o lonc:
| 2"Payment Milestone | Debt Due or 10.50% of Bid Project Cost , whichever is ||;||.-.n=_-r_J
3 Payment Milestone | Debt Due or 13.504% uf Bid Projert Cost, whﬂ:ﬁébﬁéﬁe_r'
1th Payment Milestone | Debt Due or 33.75% of Bid Praject Cost , whicheyer is lower -
| 5th Payment Milestane | Debt Due or 40.50% of Bid Project Cost ,ihicﬂ_mgﬁ JuwerJ

For the avoidance of dounbt, it is clarified that in case of termination
happening in between two Fayment Milestones, for the purpose of
calculation of Debt Due, the milestone achieved would only be
censidered; and

(h) 150% [one hundred and fifty per cent) of the Adjusted Equity;

(i) In ¢case the termination occurs on or after COD, the Authority shall pay to the
Concessionaire, by way of Termination FPayment, an amount equal to sum of
Annuity Payments remaining unpaid for and in respect of the Concession Period,
including interest thereon up te the Transfer Date,

31.3.4 Termination Payment shall become due and payable to the Concessionaire within 15
(ftfteen} days of @ demand being made by the Concessionaire to the Authority with the
necessary particulars, and in the event of any telay, the Authority shall pay interest at a
rate equal to 3% [three per cent) above the daily average Bank Rate on the amount of
Termination Payment rermaining vnpaid; provided that such delay shall not exceed on
[ninety] days. For the avoidance of doubt, it is expressly agreed that Termination
Payment shall constitute full discharge by the Authority of its paymant obligations in
respect theraof herounder.

31.3.5 The Concessiongire expressly agrees that Termination Payment under this Articke 31
shall canstitute a full and firat settlement af alt claims of the Concessionaire on accournt
of Termingtion of this Agreement for amy reason whatsoever and that the
Loncessfonsire or any shareholder therea¥ shall vot have any further right or chaim
under any law, treaty, convention, contrart or otheryise.

314 Certain limitations on Termination Fayment

31.4.1 During the Construction Period, Termination Payment dus and payable wnder this
Agreernent shall be computed with reference 1o the Debl Due in accordance with the
pravisions of this Agreement. The Parties also agree that for the prrposes of conm pating
Termination Payment, the Debt Due shall at ne time exceed 8%% {eighty five per cent) of
the Tetal Praject Cost.

314.2 The amount payable in respect of any Debt Due expressed in foreign currency shall he
campuled at the Reference Exchange Rate for comversion into the relevant forefgn
currency as on the date of Termination Payment. Provided further that all karrawings in
foreign currency shafi be resirictad to the financing of Total Profect Cost and any
borrowings tn excess thereof shall not qualify tor computation of T;ﬂ_r_min'éiﬂjon Payment.
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ttis clarified that the rate of conversion of such foreign cutrency shall be caicyiated an
the date an which the Agreement is terminated.

31.5  Other rigitts and chligations of the Authority
Upon Termination for any reasen whatsoever, the Autharity shall:
(a) Be deemed tg have taken possession and contral of the Project fo rhwith:

{12} lake possession and control of afl materials, stores, mplements, constraction
plants and equipment on ar about the Site;

fc! Be entitled to restrain the Cancessionaire and any person claiming through or
under the Concessionaire from entering Upon the Site or any part of the Project;

(d] Reguire the Cencessionaire to comply with the Divestment Requiremants zet
forth in Clause 32.1; and

(2 succeed upon election by the Authority, without the necessity of any further
action by the Congessionaire, to the interasts of the Concessionaire under such
of the Project Agremments as the Authority may in its discretion deem
aporopriate, and shall wpon such election be liable to the Contractors anly for
compensation a¢eruing and hecoming due and payable to them under the terms
of their respective Project Agreements from and after the date the Autharity
elects to succeed to the interests of the Concessionaire, For the avoidance of
doubt, the Concessionaire acknowledees and agrees that all sums claimaed by
such Contractors ag being -due and awing for works and services performed or
BCCFUIRE an accaunt af 8y act, omission or event prior t0 such date shall
constitule debt hetween the Loncessionaire and syeh Contractors, and the
Authority shall not in any manner be lfable for such sums. 1t s further agreed
that in the event the Autharity elacts to cure any owtstanding defaults under
sucth Project Agreements, the amount expended by the Authority for this
purpase shail be deducted Trom the Termination Payment,

31.8 Survival of rights

Wotwithstanding anything to the contrary contained in this Agreament, but subject tg
the provisions of Clause 3135, any Termination pursuant o the provisions of this
Agreement shajl be withput prejudice to the accrued rights of eithar Party including its
right to claim and recaver money damages, insuranee proceeds, security deposits, and
other rights and remedies, which it may have in law gr contract, All rights and
ohligations of eithar Party under this Agreement, including Tereination Payments and
Divestment Reguirements, shall :yrvive the Termination to the extent such survival is
necessary for giving effect to such rights and obligations.
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ARTICLE 32
DIVESTMENT OF RIGHTS AND INTEREST

32.1 Divestmant Requirerments

2211 Upon Termination, the Concessionaire shall comply with and cenform to the fallowing
Divestmont Reguirernants:

fa)

(b}

{d}

(fl

(E]

Notfy to the Authority forthwith the lecation and particulars of g)| Project
Assets;

deliver forthwith the actual or constryctive possession of the Praject, free and
ciear of all Encumbrances, save ang except 10 the extent set fonth in the
Substitution Agreement:

ture afl Project Assets, including the road, bridges, structyres and equipment, of
all defects and deficiencies so that the Praject s compliant with the
Maintenance Requirements; provided that in the event of Termination during
the Constructien Peripd, all Project Assets shall be handed over on ‘as is where
is" basis after bringing them to a safe condition;

deliver and transfer relevant recards, reports, intellectuat Property and other
licenses pertaining 1o the Project and its design, engineering, construction,
operation and maintenance, including all programmers and manyais pertairing
thereto, and complete ‘as built’ Drawings as on the Transfer Date. For the
avoidance of doubt, the Concessionaire represents and warrants that the
Intellecival Property defivered hercunder shal! be adequate and complete for
the design, engineering, construction, vperation and maintenance of the Project
and shall be assigned to the Authority free of any Encum brance;

Transfer and/or deliver all Applicable Permits ta the extent permissible under
Applicable Laws;

execute such deeds of convevance, documesnis and other writings as the
Authority may reasonably require for canveying, divesting snd assigning all the
rightz, title and interest of the Concessionaire in the Project Assets, including
manufacturers’ warranties in respect of any plant or equipment and the right to
receive gutstanding insurance claims o the extent due and payable to the
Autharity, absolutely unto the Authority or its ngminee; and

Comply with all other requirements as may be prescribed or required under
Applicable Laws for complating the divestrnent and assignment of all rights, title
and interest of the Concessionaire in the Project, free from all Encumbrances,
absolutaly unto the Authority or to its nominae,

32.1.2 subject to tho exercise by the Autharity of its rights under this Agreernant or under any
of the Project Agreements to perfarm or procure the pedormance by & third party of
any of the obfigations of the Concessionaire, the Partias shall continue to perform their
abligations under this Agreement, notwithstanding the issuaqga_gjhanv Termenation
Notice, until the Termination of this Agreament becomes effgéiﬁ{@ﬁii_g\ﬁ@cgance with its
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222  Inspection and cure

Mot eartier than 90 (ninety} days prior we Termination but na later than 15 {fifteen) days
prior tg the effective date of such Termination, 1he Independem Enginear shay verify,
after giving due natice to the Concessionaire sperifying the time, date ang place of such
verification and/or inspection, compliance by the Concessionaire with the Maintenance
Requirements, and if required, cause approprizte tesis to be carried out at the
Concessionaire’s coit for this purpose. Defaulls, i anmy, in the Maintenance
Requirements shail be cured by the Concessionaire at its cost and the provisions of
Article 33 shail apply, mutatis mutandis, in relation to curing of defects or defiriencies
under this Article 32,

32.3 Coopgeration and assistance on transfer of Project

323.1 The Parties shall cooperate on a best effart basis ang take al necessary reasyres, in
good faith, t¢ achieve a smooth transfer of the Froject in accordance with the provisions
of this Agreement so as to protect the safety of and avoid undue delay or inconvenience
tothe Users, gther members of the public or the lawful accupiers of any part of the Site,

32.3.2 The Parties shall provide to each other, 8 {nine} months prior to the Transfer Date in the
event of Termination by effiux of time and mmediately in the event of sither Party
conveying to the other Party its intent to issye a Termination Motice, as the caga may he,
as much infermation and advics as is reasonably practicable regarding the proposed
arrangements for operation of the Project following the Transfer Date. The
Concessionaire shall further provide such reasonable advice and assistance asz the
Autharity, its concessionaire or agent may reasonably renguire for operation of the
Profect until the expiry of € {six) rmonths after the Transfer Date,

32.3.3 Tae Authority shall have the aption to purchase or hire from the Concessionaire at a fair
market value and free from any encombrance all or any part of the plant and machinery
used in connection with the Project but which does not form part of the assets specified
in (lause 32.1.1 and fs reasonably required in connection with operation af the Project,
For the avoidance of doubt, in the event of dispute or differenca relating ta fair market
vilug, the Dispute Resolution Procedure shali appy.

324  Vesting Certificate

The divestrment of all rights, title and interast in the Peoject shall be deemed to he
complete an the date when all of the Divestment Requirements have been fulfilled, and
the Authority shail, without unreasonable delay, thereupon issue a certificate
substantially in the form set forth in Schedule-Q [the “Westing Certificate™), which will
have the effect of constituting evidence of divestment by the Concessionaire of all of its
rights, title and interest in the Preject, and their vesting in the Authority pursuant
hereto. K iz expressly agreed that any defect or deficiency in the Divestment
Requirements shall not in any manner be canstrued or interpreted as restricting the
exercise of any rights by the Autherity ar its nominee on, ar in respect of, the Project on
the footing that all Divestment Reguirements have bpen complied with by the
Concessionaire,
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Bivestment costs atc.

The Concessianaire shalt bear and pay all costs incidental to divestment of af of the
rights, title and interest of the Concessionaire in the Project Assets in favor of the
Autharity upon Termination, save and except that all stamp duties pavable an any deeds
or Dovuments executed by the Concessionaire in connection with such Diveastment shall
he borne by the Autharity.

In the event of any Dispute relating to matters covered by and under this Articie 32, the
Disputle Resolution Procedure shalt apply,
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33.1

33.2

33.2.1

33.22

33.23

ARTICLE 33
DEFECTS LIABIITY AFTER TERMINATION

Liakility for defects after Termination

The Cencessivigire hall be responsible for ail defects and deficiendies in the Project for
8 perfod of 120 {one hundred and twerty) days after Termination, and it shall fave the
chfigation to repair or rectify, at its own cost, all defects andg deficiencies abserved by
the Independent Engineer in the Project during the aforesaid period. In the event that
the Concessionaire fails to repair or rectity such defect or deficiency within a period of
15 [fifteen) days from the date of notice issued by the Autherfty in this behall, the
Authority shall be entitled to get the same repaired ot rectified at the Concessionaire's
risk and cost sa as to make the Project conform to the Maintenance Regquirements. a|l
costs incurred by the Authority hereunder shall be reimbursed by the Concessianairs to
the Authority within 15 (fifteen) days of receipt of demand thereof, and in the evant of
defauit in reimbursing such costs, the Authority shall be entitled to FeCover the same
from the funds retained in the Bscrow Account under the provisions of Clayse 33,7 or
from the Performance Guarantee provided there under, For the avoidance of doubt, the
provizions af this Article 33 skall nat apply it Termination accurs prier to COD.

Retention in Escrow Account

Notwithstanding anything to the contrary contained in this Agreement, but subject to
the provisions of Clause 33.2.3, a sum equal to 15% (fifteen per cent) of the Annuity
Payment due and pavable Immedigtely preceding the Transfer Date shall be retained in
the Escrow Acvount for a period of 120 (one hundred and twenty) days after
Termination for meeting the liabiiittes, if any, arising out of or in connection with the
pravisions of Claurse 33.1.

Without prejudice to the provisions of Clause 33.2.1. the independent Enginoer shall
carry aut an inspection of the Project at any time betweean 210 {two hundred and ten)
and 180 (one hundred ang eightyj days prior to the Termination and if it recammends
that the status of the Froject is such that a sum larger than the amount stipulated in
Clause 33.2.1 should be retained in the Eserow Accoyt and for a period longer than the
sferesaid 120 {one hundred and twenty] davs, the amount recommended by the
Independent Engineer shall be retaited in the Escrow Account far the period specified
by 3,

The Concessionaire may, for the performance of its ohligations under this Article 33,
provide to the Authority a guarantee from a Bank far a sum equivalent to the amount
determined under Clause 32.2.3 or 33.2.2, 8s the case may be, and for the period
specified therein, substantially in the form set forth in Schedule-F {the “Performance
Guarantee”}, to be modified, mutatis mutandis, for this purpose, and the Authority shall,
without prejudice to its other rights and remedies hereunder or in law, be entitled ta
encash and appropriate the required amoums from the Ferformance Guarantee for
undertaking the repairs or rectification gt the Euncessinnia_irr_e_’,sﬁrisk and eost in
aecordance with the provisions of this Article 33, LIpﬂﬂj{ﬁ&@lﬁ&:ﬂ%@\Ferformance
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Guarantee under this Clayse 33.2.3, the retention of funds

in the Escrow Account in
term of Clause 33.2.1 0r 33.2.2, a5 the case may be, shall be d

ispensed with.
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Part VI

Other Provisions
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ARTICLE 34
ASSIGNMENT AND CHARGES

34.1 Restrictions on assignment and charges

34.1.1 Subject to Clauses 34.2 and 3.3, this Agreement shall not be aszlgned by the
Concessionaire to any persan, save and except with the prior consent in wititing of the
Authority, which consent the Authority shall be entitled to decline without 855izning any
reason.

34,12 Subject to the provisions of Clayse 34.2, the Concessionaire shall not create nor permit
to subsist any Encumbrance, or otherwise transfer or dispose of ali or any of its rights
and  benefits ynder this Agreement or any Project Agreement to which the
Concessianaire is a party, except with priar consent in writing of the Authority, which
consent the Authority shall be entitled to decline without assigning any reason,

34,2 Permitted assignment and tharges

The restraints set forth in Clause 34.1 <hgl| hot apply to:

[a) liens arising by operation of law for by an agreemant evidencing the same) in
the ardinary course of business of the Project;
(h] mortgages/piedges/hypothecaiion of Evods/assets other than Froject Assets

and their related documents of title, arising or created in the ordinary course of
business af the Frofect, and as security only far indehiedness 1o the Seniar
lenders under the Financing Agreements and/or for working capital
Arrangements for the Project, For the avoidance of doubt, the Senior Lenders
would be entitled to create a lien on the Escraw Accnunt, subject to and without
prejudice o the rights of the Authorily under this Agreement;

fe) assignment of rights, interest and obligations of the Concessionaire to or in favar
of the Lenders' Representative as nominee and for the benefit of the Senigr
Lenders, to the extent coversd v and in accordarce with the Subsiitotics
Agreement as security for financing provided by Seniar Lenders under the
Fingncing Agreerments; and

fd) Liens or encumbrances required by any Applicable Law,

34.3  Substitution Agreement

3431 The lenders' Representative, on hehalf of Senior Lenders, may exercisa the right ta
substitite the Congessinnaime pursuant to the agreement for substitution of the
Concesstanaire fthe “Substitution Agreement™) to be entered inte amongst the
Concessionaire, the Autharity and the Lenders” Representative, on behalt of Seniar
Lenders, substantially in 1the form set forth in Schedufe-A.

34.3.2 Upon substitution of the Concessionaire under and in accordance with the substitution
Agrecment, the Nominated {ompany substituting the Concessionaire shall be deemed

_____ -,

to be the Concessionaire under this Agreement and shglhjﬁﬁm_ a\:g\n_'ights and be

o,

responsible for all abligations of the Concessionaire undg{ﬁ@gree n%—._as. if it were
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PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PRCJECTS

the Cancessionaire; provided that where the Concessionaire is in Breach of thic
Agreement on the date of such substitution, the Authority shall by notice grant a Cure
Period of 120 [one hundred and twenty) days to the Concessionaire for tering such
breach.

344 Assignment by the Authority
Notwithstanding anything to 1ke contrary eontained ir this Agreement. the Attty
may, aiter giving 60 {sixty) days’ notice to the Lancessionaire, assign and/ or transfer
any of its rights and benefits and/or obligatiors under this Azreement to an assignes
wha is, in the reasonable opinion of the Authority, capable of fulfitling zll of the
Autharity's then ottstanding obligations under this Agreement.
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ARTICLE 35
CHANGE [N tAW

35.1 Increasein costs

If a5 a result of Change in Law, the Concessionaire suffers an increase in casts or
reduction in ret after-tax return or other financal burdan, the aggregate financial effect
af which exceeds the higher of Rs. 2.11 crare [Rupees two crarc and eleven takhs) ar
2% [wo per centl of the total Annuity Payments in any Accounting Year, the
Concestiohaire may so notify the Authority and propase amendments 1o this Agreement
50 35 1o place the Concessionaire in the same financial position as it would have enjoyed
had there been no such Change in Law resulting in increased costs, reduction in return
ot other financial burden as aforesaid. Upen notice by the Concessionaire, the Parties
shall meet, as soon as reasonably practicable as but no later than 30 (thirty} days from
the date ot notice and either agree on amendmants to this Agreement or on any other
mutually agreed arrangement;

Frovided that it no agreement is reached within 90 (ninety} days of the aforesaid ntice,
the Concessionaire may by notice require the Authority to pay an amount that would
place the Cancessionaire in the same financial positian that it would have enjoyed had
there been ne such Change in Law, and within 15 (fifteen) days of receipt of such notice,
along with particolars thereof, the Autharity shall pay the amount specified therein:
provided that if the Authority shall dispute such daims of the Loncessionaire, the same
shall be settled in arcordance with the Dispute Resolution Procedure. For the aveidance
of doubt, it is agreed that this Clause 35.1 shall be restricted to changes in law directly
affecting the Concessionaire’s costs af performing its obligations under this Agreement.

35.2  Reduction in costs

If as a result of Change in Law, the Concessionaire benefits from a reduction in costs or
increase in net after-tax return ar other financial gains, the aggregate financial effect af
which exceeds the higher of Rs. 2.11 crore (Rupees two crore and eleven lakhs) or2%
(two per cent} of the total Anauily Payments in any Accounting Year, the Authority may
sor notify the Concessionaire and propase amendments (o this Agreement so as to place
the Concessionaire in the same financial position as it would have enjoyed had there
been ne such Change in Law resulting in decreased Costs, in¢rease in return or other
firancial gains as aforesaid. Upan notice by the Autharity, the Parties shall meet, as saon
as reasanably practicable as but na later than 30 {thirty) days from the date of notice
and either agree on such amendments to this Agreerment or on any other mutually
agreed arrangement:

Provided that if no agreement fs reached within 90 {ninety] days of the aforesaid notice,
the Authority may by notice require the Concessionaire to pay an amaunt that wauld
place the Concessicnaire in the same financial position that it would have enjoyed had
there been no such Change in Law, and within 15 (fifteen) days of receint of such natice,
along with particulars thereof, the Concessionaire shall pay the amount specified therein
to the Authority; provided that if the Concessionaire shall dispute such claim of the
Authority, the same shall he settled in accordance w;tﬁﬁﬁﬁjﬁ?&pute Resodution
Procedure. For the avoidance of doubt, it is apreed }'ﬁrﬁ.ﬁ \ ?E‘I:Fm{'s%}gs.z shalt he
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PUBLIC PRIVATE PARTNERSHIP {N HYBRID ANNUITY PROIECTS

restricted to changes in law directly affecting the Concessionaire’s costs of performing
its ciigations under this Agreement.

35.3  Protection of NPV

Pursuant to the provisions of Clauses 35.1 and 35.2 and for the purposes of placing the
Lancessionaire in the same financhal position as it would have enjoyed had there been
no Change in Law affecting the costs, returns or other financial burden or zrins, the
Parties shali rely on the Fikancial Maodel to establish a net present value {the “Npy"| of
the net cash flow and make necessary adjustments in cirsts, revenues, cormpensation ar
other relevant parameters, as the case may be, ta procure that the NPV of the nat cash
flow is the same as it would have bean if na Change in Law had occurred. For the
avoidance of doubt, the Parties expressly agree thai for determination of MY, the
discount rate to be used shall be equal to the weighted average rate of interast at which
the Concessionaire has raised the Debt Due under its Financing Agreements,

354  Restriction on cash compensation

The Parties acknowledge and agree that the demand for cash campensation under this
Article 35 shall be restricted to the effect of Change in Law during the respeciive
Accaunting Year and shalt be made at any time after commencement af such year, but
no later than one year from the close of such Accounting Year, Any demand for cash
compensation payable for and in respect of any subsequent Accounting Year shall be
made after the commencement of the Accaunting Year te which the demand pertains,
but no later than 2 (two) years from the clase of such Accounting Year.

35.5 Deleted
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ARTICLE 36
LIABILITY AND INDEMMNITY

36.1 General indernnity

36.1.1 The Concessionaire chal| indemnify, defend, save and hold harmtless the Authg.rft',.l ard
its officers, servants, agents, Government Instrumentalities angd Gavernment owned
and/or controllad entities/enterprises, (the “Authority Indemnified Persons”) against
any and all suits, proceedings, acticns, demands and claims from third parties for ary
loss, damage, cost and expense of whatever kind and nature, whether arising out of any
breach by the Concessionaire of any of fts obligations under this Agreement or any
releted agreement or on account of any defect or deficizncy in the movision of services
by the Concessionaire to the Autharity ar ta any User, or from any negligence of the
Concessionaire under contract or tort ar o any ather ground whatsoever, exCeM ta the
extent that any such suits, proceedings, actions, demands and claims have arisen due tg
any negligent act or omission, or breach or default of this Agreement op the part of the
Authority indemnified Persons.

38.1.3 The Autharity chall indemnify, defend, save and hold harmless the Concessionaire
AgaAinst any and all suits, procveedings, actions, demands snd claims from third parties for
any loss, damage', cost and expense of whatever kind and nature arizing out of (a)
defect in title and/or 1he rights of the Authority in the fland comprised in the Site, and/or
{3} breach by the Autharity of any of its obligations under this Agreement or any related
agreement, which materially and adversely affect the performance by the
Concessionatre of its obligations under this Agreement, save and except that where any
such claim, suit, proceeding, action, and/or demand has arisen due to a negligent act or
omissian, or breach of any of its obligations under any provision of this Agreement or
any related agreement, andfor breach of its statitory duty on the part of the
Concessionaire, its subsidiaries, affiliztes, contractars, servants or agents, the same shall
be the lighility of the Concessionaire,

38.2  indemnity by the Concessinatie

36.2.1 Without limiting the generality of Clause 36.1, the Concessionaire shall fully indemnify,
hold harmiess and defend the Autharity and the Authority indemnified Persons from
and against any and ail loss and/or damages arising out of or with respect to:

fa) Failure of the Concessionaire to comply with Apphicabie Laws and Applicable
Permits;

)] Payment of 1axes required to be made by the Cancessionaire in respect of the
fneme or other taxes of the Cancessionaira’s contractors, suppliers and
representatives: ar

fel Non-payment of amounts due as a result of materials or services furmished to
the Concessionaire or any of its contractors which are payable by the

Cencessiohaire or any of its contractors. o
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36.2.2 Witheut limiting the generality of the orovisions of this Article 36, the Concessionaire
shall fuily indemnify, hald harmless and defend the Authority indernnified Persons from
and against any and alf suits, proceedings, actions, claims, demands, liabilities and
damages which the Authority Indemnified Persons may hereafter suffer, or pay by
reason of any demands, claims, =yits or proceedings arising out of daims of tnfringement
of any demestic or foreign patant rights, copyrights or other intellectual property,
proprietary or confidentiality rights with respect to any materials. informaticn, design o
process used by the Cancessianafre or by the Loncessionaire’s Contractors in performing
the Cancessianaire’s obligatians or in any way Incarporated tn or relsted to the Project.
¥ i amy such suit, getion, clarm ar proceedings, & temporary restraint order or
prediminary injunction is granted, the Concessionafre shall make fvery reasonabie effor,
by giving a satisfactory bond or otherwise, to secure the revocation or Suspiension of the
injunction or restraint order, i, in any such suit, action, claim ar proceadings, the
Project, or any part thereof or comprised therein, is held to constitute ap infringement
and its use is permanently enjoined, the Concesziaraire shall promptly mgke EvEry
reasonable effort to secure for the Autharity a license, at no cost to the Autharity,
authorizing continued use of the infringing wark, f the Concessignaire i5 unable 1o
secure such license within a reasonable tirre, the Concessionaire shall, at its own
expense, and withoul impairing the Specifications and Standards, eithar replace the
affected work, or pari, or process thereof with nan-infringing work or part or process, ar
madify the same so that it becomes non-infringing.

36.3 Notlce and contest of claims

In the event that either Party receives a claim ar demand from a third party in respect of
which it is entitled ta the benefit of an inderanity under this Article 36 {the “Indemnilfied
Party”] it shall netify the ather Party {the “Indemnifying Party”) within 15 {fifteen) days
of receipt of the claim or demand and shall not settle or pay the claim without the prior
approval of the Indemnifying Parly, which appraval shail not he unrreasanably withhe|d
or detayed. In the event that the Indemnifying Party wishes to contest or dispute the
¢laim or demand, it may conduct the proceedings in the name of the Indemnified Party,
subject to the Indemnified Party being secured against any costs mmvolved, to g
reasonable satisfaction.

36.2 Defense of claims

36.4.1 The Indemnified Party shal! have the right, but not the obligatian, to contest, defend and
litizate any claim, action, suit or proceeding by any third party alleged or asserted
against such Party in respect of, resulting from, related to or arising out of any matier
tar which it iz entitled to be indemnified hereunder, and reasonable costs and EXPIENSES
thereof zhall be indemnified by the Indemnifying Party. If the indemnifying Party
acknowledges in writing its obligation to indemnify the Indemnified Party in respect of
loss to the full extent provided by this Article 38, the Indermnifying Party shall pe
entitied, at its option, to assume and control the defense of such clafm, action, suit ar
proceeding, lizbilities, payments ang obligations atl its expenze and through the counse|
of its choice; provided it gives prompt notice of its intention tg do so to the Indemnifiad
Party and reimburses the Indemnified Party for the ressonable east and EXfIENs RS
incurred by the Indemnified Party prior ta the aszumption by_tlje'_l'r}'ﬁemnifying Party of

,ﬁhﬁf}?\ such defensa, The Indemnifying Party shafl not e entitledl to -fse:_tlw‘gl_'_"cri‘ ct:fgfnprnmise any
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PUBLIC PRIVATE PARTNERSHIP [N HYBRID ANNLUITY PROJECTS

claim, demand, action, suit or praceeding withaut the prior written Consant af the
Indemnified Party, unfess the lndernnifying Party provides such Security to the
ndemnified Pariy as shal! be reasonably required by the Indemnified Party to secure the
loss ta be indemnified hereunder 1o the extent sa compromised or settlard,

3642 If tha ndemnifying Party has exercised its rights under Clayse 36.3, the Indemnified
Farty shall not be entitled to setile or com promise any claim, action, suit gr proceeding
withnut the prior written consent of the inderinifying Party (which consent shall not he
unrezsonably withheld or delayed},

3643 if the tndemnifying Party exarcises its rights under Clause 36.3, the Indernnified Farty
shall nevertheless have the fight to employ its own counsei, and such coynsel may
participate m such action, byt the foes and expenses of such counsel shall be at the
expense of the Indemnified Party, when and as incu rred, unless;

[a} The employment of counsal by such party has been authorized In writing by the
indemnifying Party;

(b) The Indemnified Party shall have reasonably concluded that there may be a
conflict of interest batween the Indemnifying Party and the Indemnified Party in
the canduct of the defense of such action;

{c) the Indemnifying Party shall not, in fact, have emploved indepentdent counse|
reasonably satisfactory to the Indemnified Party, 10 assume the defense af such
action and shalt have been <o notified by the Indemnified Party; or

id] The Indemnified Party shalt have reasonably concluded ang specifically notified
the tndemnifying Party eilber:

(I} that there may be specific defenses avalable to it which are different from
or additional to those available to the Indemnifying Party: or

(i} That such claim, action, suit or proceeding involves or could have g material
adyerse effect upon it beyond the seope of this Agreement;

Provided that i Sub-clauses {b). (e} or {d] of this Clause 36.4.3 shall be zpplicabfe, the
couasei 1or the Indemnifiad Party shali have the right o direct the defense of such claim,
demand, action, suit or proceeding on behalf of the thdermnified Party, and the
reasonable fees and disbursements of such counsel shall constitute tegal or other
exfiEnses hereunder,

36.5 Mo consequential claims

Matwithstanding anything to the contrary contained in this Article 36, the indemnities
herein provided shali not include any claim or recovery in respect of any cost, expense,
lcss or damage of an indirect, inciderntal or cansequential nature, including lass of prafit,
exLef as expressly provided in this Agreement.

36.6 Survival cn Termination

The provisions of this Article 36 shall survive Termination,
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ARTICLE 37
RIGHTS AND TITLE OVER THE SITE

37.1 licensee rights

For the purpose of this Agreement, the Concessionaire shall have rights to the use of the
Site as a licensee subject 10 and in accordanre witk iz Agreement, and 1o this and; it
may regulate the entry and use of the Proect by third parties in accardance with 2nd
subject to the provisions of this Agreement,

37.2  Access rights of the Authority and others

3/.21 The Concessionaire shafl allow free access to the Site at all times for the autharized
representativas and yehictes of the Authority and/ar its contractors, Senior Lenders, and
the Independent Engineer, and for the persons and vehicles duly authorized by any
Government |nstrumentality to inspect the Project and to investigale any matter within
their authority, and upon reasonable notice, the Cencessionaire shall provide to such
persons teasonable assistance necessary to carry out their respective duties and
functions.

37.2.2 The Concessionaire shail, for the purpase of operation and maintenance of any utility or
road specified in Article 11, aliow free access to the Site at ) times for the autherized
persans and vehicles of the controlling body of such utility or road,

37.3 Propedy taxes

All property taxes an the Site shall be payable by the Authority as owner of 1he Shte;
provided, however, that any such taxes payable by the Concessionaire ynder Applicable
Laws for use of the Site shall not be reimbursed or payabie by the Authority. For the
avaidance of doub, the Parties agree that stamp duties, if any, due and payable on the
Erant of license comprising this Agreement shall he paid by the Authority, Provided,
hawever, that the Authority may require the Concessionaire to pay such stamp duties,
which shall be refmburzed by the Authority to the Concessionaire within 15 (fifteen)
days of receiving the demand thereof.

37.4  Restriction on sub-letting

The Conceszionaire shall not subdicense or sub-let the wihole or any part of the 5ite,
save and except as may be expressly set forth in this Agreement; provided that nothing
contained herein shall be construed or interpreted as restricting the right of the
Concessinnaire to appoint Contractors for the performance of its obligations hereundar
inchuding for operation and maimenance af all or any part of the Project.
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ARTICLE 38
DISPUTE RESOLUTION

38.1 Dispute resolution

3811 Any dispute, difference or cortroversy of whatever nature howseever arising under or
aut of ar in relation ¢ this Agreement {including its interpretation) botween the Farties,
and s natified in writing by either Party to the other Party {the "Dispute”} shall in the
first instance, be attempted to be resohved amicably in aceordance with the coneilfation
procedurs set forth in Clause 38,2,

38.3.2 The Parties agree to use their best efforts for resalving all Disputas arising under or in
respect of this Agreement promptly, equitably and in good faith, and further agree tg
provide each other with reasonable arcess during normal business hours to alt M-
mrivileged records, information and data pertaining to any Dispute.

38.2 Conciliation

In the event of any Dispute between the Parties, either Farty may call upon the
Independent Engineer to mediate and assist the Parties in BFFiving at an amircable
settlement thereof. Failing mediation by the trdependent Engineer or without the
intervention of the Independent Engineer, eithar Farly may reguire such Oisputle to be
referred to the Chairman of the Authority and the Chairman of the Board of Directors of
the Concessionaire for amicable settlement, and upan such reference, the said persons
shall meet no later than 7 (zeven) days from the date of reference to discuss and
attempt ta amicably resolve the Dispute, If such meeting does not take place within the
7 {seven) days peried or the Dispute is not amicably settled within 15 (fifleen) days of
the meeting or the Dispute s not resolved a5 evidenced by the sizning of written terms
of settlement within 20 (thirty) days of the naotice in writing refesred to in Clause 38,11
or such longer period as may be mutually agreed by the Parties, either Party may refer
the Dispute to arbitration in accordance with the provistons of Clause 38,2,

38.3  Arbitration

28.3.1 Any Dispute which s not resolved amicably tyy conciliation, as provided i Clayse ag.2,
shall be finally decided by reference to arbitration try an artritral tribunal constituted in
accordance with Clause 38.3.2, Such arbitration shail be held in accardance with the
Rules of Society for Affordable Redressal of Disputes (“SAROD"}, New Deihi {the
"Rules™, or such other rules 35 may be mutually agreed by the Parties, and shall he
subject to the provisions of the Arbitration and Conciliation Act, 1996 The place of such
arbitration shall be the Gelhi and the fanguage of arbitration proceedings shall he
Engtish,

32.2.2 There shall be an arbitral tribunal caomprising three arbitratars, of whorn sach Party shall
selact one, and the third arbitrator shall be appainted by the lwa arbitrators sg sefected
and in the event of disagreement between the two arhitratars, the appointment shall be
made in accardance with the Rules.

38.2.3 The arbitral tribunal shall make a reasoned award [the “Award”). Any Award made in
any arbitration held pursuant to this Article 38 shall he f'rnalpqg:hmh?ﬁg\an the Parties
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PUBLIC PRIVATE PARTN ERSHIF I HYBRID ANNUITY PROJECTS

as irom the date it is made, and the Coacessianaire and the Authority agrec and
undertake to carry out such Award without delay,

The Cancessianaire and the Authority agree that an Award may be enforced against the
Conressionaire and/or the Aunhority, as the case may be, and their resperctive assets
wherever situated.

This Agreement and the rights and obligation: of the Parties shall remain n full farra
and effect, pending the Award in any arhitration proceedings hereunder,

Adjudication by a tribunal

in the event of constitution of a statutory tribunat or other forem with powers to
adjudicate upon disputes between the Concessionaire and the Authority, all Disputes
arising after such constitution shall, instead of reference to arbitration under Clause
38.3, be adjudicated upon by such tribunal or other farum in accordance with Applicable
Laws and ali references to Dispute Resolution Procedure shall be construed accardingly.
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PUBLIC PRIVATE FARTNER_SH!F iN HYBRID ANNU{TY PRD.!EE_T_S

ARTICLE 39
DISCLOSURE

39.1 Disctosure of Specified Bocuments

The Concessionaire thail make available for inspection by 8Ny pErson, copies of this
Concession Agreement, the Maintenance Manuai, the Matntenance Program, the
Maintensnce Requirements and the satety Requirements (hereinafiay collectively
referred to as the “Specified Bacuments”), frea of charge, during normal business hoyrs
on all warking days at the Site and the Concessionaire’s Registered Qffice. The
Concessionaire shail prominently display at the Site, public notices stating the availability
of the Specified Documents for such inspection, and shall provide coples of tha same to
ary PErson upon payment of copying charges on a ‘no profit no s’ basis.

39.2  Disclosure of Documents relating to safety

The Concessionaire shall make availahte for inspection by any person copies of all
Documents and data relating to safety of the Project, free of ctharge, during normal
business hours on alf working days, at the Concessignaire’s Registered Office. The
Loncessipnaire shall make copies of the same avatlable to any person upon payment of
copying charges an a ‘no profit ne loss’ basis,

333 Notwithstanding the pravisions of Clauses 39.1 and 39.2, the Authority shall be entitted
to direct the Concessionaire, from time to time, to withhold the disciosure of Protected
Documents [as defined herein below) to any persocn in pursuance of the afaresaid
Clayses,

Explanatian:

The expressian Protected Locoments shall mean sueh of the Specified Documents ar
decuments referred ta in Clauses 3%.1 and 39.2, ar portions thereof, the disclosure of
which the Awvthority is entitled ta withhold under the provisions of the Right io
Infortnation Act, 2005,
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ARTICLE 20
REDRESSAL OF PUBLIC GRIEVANCES

40.1  Compglaints Register

40.1.1 The Concessionaire shall maintain a public relations office at the Site where it shail keep
a registar {the “Complaint Register”] open to public aceess at al) times for recarding of
complaints by any persan [the “Complainant”). Informatian relating to the availability of
and ac¢ess to the Complamt Registar shall be prominently dispiayed by the
Concessionaire at earh the Site so as to bring it to the attention of all U=ers.

40.1.2 The Complaint Register shall be securely bound and each page thereof shall be duly
numbered. It shali have appropriate columns including the tomplaint Rumber, date,
name and address of the Complainant, substance of the romplaint and the action takan
by the Concessionaire, Immediately after a compiaint is registered, the Concessionaire
shall give a receipt to the Complainant stating the date and eomplamt number,

40.1.3 Without prejudice 1o the pravisions of Clauses 40.1.1 and 40.1.2, the Autharity Fmay, in
canslitation with the Concessianaire, specify the procedure for making complaints n
electronic form and for responses therelo,

20.2 Redressal of complaints

40.2.1 The Concessionaire shall nspect the Compiaint Register every day and take prompt and
reasanable action for redressed of each complaint. The action taken shali ke briefly
noted in the Complaint Register and a reply stating the particulars thereof chall be sent
by the Concessionaire to the Com plainant under a certificate of posting.

A0.2.2 Within ¥ (seven) days of the close of each month, the Concessionaire shaj send 1o the
Authority and to the ndependent Engineer 7 true photacony each of all the pages of the
Camplaint Register on which any entry has been recorded during the course of such
month, and upen perusal thereof, the Authority may, in its discretion, advise the
Concessionaire te take such further actien as the Autharity may deem appropriate for g
fair and just redressal of any grievance. The Concessionaire shal consider such advige
and inforrn the Authority of its decision thereon, and if the Autharity is of the opinian
that the Complatnant is entitled to further relief, the Authority may advise the
Complainant 1o seek appropriate remedy under the Conssmer Protection Act, 1986, at
his own risk and cast,
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41,2

41.3

41.4

41.4.1
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ARTICLE 41
MISCELLANEQUS

Governing law and jurisdiction

This Agreement shall be construed and interpreted in accordance with and governed by
the laws of India, and the courts in Mew Delhi shall have exciusive jurisdiction gver
fratters arising ouy of or relating ta this Agreement.

Waiver of immunity
Each Party uncanditionally and irrevacahly:

(a) Agrees that the execution, delivery and performance by it of this Agreement
cansiitite commercial acts done and performed tor tommercial purpase;

(b) agrees that, should any proceedings be brought against it or jts aszets, property
ar revenues in any jurisdiction in relstion io this Agreement or any transaction
contemplated by this Agreement, no fmmunity {whether by reazon o
soversigity or otherwise) from such proceedings shall be claimed by or on
behalf of the Party with respect tg its assets:

{c) walves any right of immunity which it or its 355215, property or revenues now
has, may acquire in the future or which may be attritmted to it in any
lurisdiction; and

(el tonsents generally in respect of the enforcement of any judgment or award
against it in any such proceedings to the giving of any relief ar the {asye of any
Rrocess in any jurisdiction in connectian with such procesdings {including the
making, enforcement or execution 3gAinst it or in respect of any assets, property
Lr revenues whatsoever irrespective of thair use or intended uge of any order ar
judgment that may be made or given in conraction therewith).

Dapreciation

Tor the purposes of depreciation under Applicable Vaws, the Property representing the
capitai investment made by the Concessionaire in the Project shalt ke deemed to be
acquired and owned by the Concessionaire. For the avoidance of doubt, the Authority
shall not in any manner be Kable in respect of any claims for depreciation 1o be made by
the Concessionaire under Applicable Laws.

Delayed payments

The Parties hereto agree that payments due from ane Party to the other Party under the
provisions of this Agreement shali be made within the period set forth therein, and if no
such period is specified, within 30 fihirty) days of receiwing a demand along with the
necessary particulars. Unless otherwise specified in this Agreement, in the event of
delay beyond such period, the defaulting Party shail pay interestfc._fnr.lhp_ period of delay
calculated at a rate equel to 4% (four per cent} above the q_ai[i,_'a"ajgna;r’é'g_ef@_apk Rate, and

bt

MR _AamrL b Shamle te Mkl e Trae ke 294200 0 lar 499 4.0 n:l.errg{h-E-_:'*.:Zh‘!ﬁ%;jr"se;i:igu:f WH 2 ir e
-._.EE'.E’iff'*ﬁL!j:ra}'. Loeder KL Plhass e Feckagz-ail o Lybeid ey baos L NS
Fat -u.':"',

EE
LN - I
W T i

;}E /-.--{If 1 5 1



PUELIC PRIVATE P‘ARTNEH_SH!P N HvBRID_ANNU!T‘.f T—'RD.I_ECTS

41.5

151

41.5.2

41.6

41.7

41.8

recavery thereof shall be without prejudice to the rights of the Parties pnder this
Agreement including Termination thereof.

Unless atherwise specified, any interest payable under this Agreerment shalt acorue on a
tdaity outztanding basis and shall be com pounded ¢n the basis of quarterly rests

Whaiver

Waver, inciuding partial or conditional waiver, by either Parly of any default by the
other Party in the obeervance and perfermance of any provision of or obligations under
this Agreement:

{a) shall not operate or be construed as a waiver of any other or subsequent default
hereof or of other provisions of or obligations under this Agreament;

()] Shall not be effective unless it is in wrtting and executed by a duly authorized
representative of the Party; and

(e} Shall not affect the validity or enfarceability of this Agreement in any manner,

Neither the failure by either Party to insist on any occasion upen the performance of the
terms, ¢onditions and provisions of this Agreement or any obligation thereynder nor
time or other indulgence granted by a Party te the other Party shall be treated or
deemed a5 waiver of such breach or scceptance ot any variation or the relinguishment
of ary such right hereunder.

Liakility for review of Documents and Drawings
Except to the extent expressly provided in this Agreerment

{a) no review, camment ar approval by the Authority or the Independent Engineer
of any Project Agreement, Document or Drawing submitied by the
Concessionaire nor any observation or inspection of the constructian, operaticn
or maintenance of the Project nar the failure to review, approve, comment,
observe orinspect hereunder shall relieve or absolve the Concessionaire from its
obligations, duties and liabilities under this Agreement, Applicable Laws and
Applicable Permits: and

i1} The Authority shall not be liable to the Concessignaire by reason of any review,
tomment, approvel, obsetvation or inspection reforred to in Sub-clauze {z)
above.

Exclusion of implied warranties stc,

This Agreement expressly excludes 4y warranty, condition or other undertaking imphed
at law or by custem or otherwise arising out of any other agreement between the
Parties ar any representatian by either Party not cantained in a binding legal agreement
executed by both Parties.

Survival

4181 Termination skafl:
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41.8.2

41.9

41,10

41.11

41.12

FUBLIC F"HWATHARTNERSHI’P I HYBRID ANNLUITY FROJECTS

(a) Nat relieve the Concessionaire or the Authority, as the case may he, af any
chbligations hereunder which expressly or v tmplication survive Tarmination
hereof; and

(| except as otherwise provided in any provision of this ARreement expressly

limiting the liability of either Party, not relieve either Party of any obligations or
fiabilities for loss or damage to the other Party arising out of, or causad b, acts
or omission: of such Party arior to ine efectiveness of such Termination or
arising out of such Termination.

Al ohligations surviving Tertnination shali only survive for a petiod of 3 {three) years
following the date of such Termination.

Entire Agreement

This Agreement and the Schedules together constitute a complete and exclusive
statement of the terms of the agreement between the Parties on the skbject herenf,
and ng amendment ar modification hereto shall be valid and effective uniezs such
moedification or amendment is agreed 1o in writing by the Parties and duly executed by
persons especiatly empowered in this behalf by the respective Parties. Alj prigr written
or oral understandings, offers or other communications of every kind pertaining to this
Agreemenl are abrogsted and withdrawn, For the avaidance of doubt, the Parties
hereta agree that any obligations of the Concessienaire arising from the Request for
Propusals shall be deemed to form part of this Agreement and treated as sueh,

Severability

M for any reason whatsoever, any provision of this Agreement ie ar berormes Inwalid,
fllegal or unenforceable or is declared by any court of competent jurisdiction ar any
other fnstrumentality to be invalid, tllegal or unenforceable, the validity, |egality or
enforceability of the remaining provisions shall not be affected in any manner, and the
Parties will negotiate in good faith with a view to agreeing to one ar more DECWiSions
which may be substituted for such invalid, unenforceable or iHegal provisions, as nearly
as iz practicable ta such invalid, illegal or unenforceable provision. Faflure to BEreE Lpon
any such provisions shail not be subject o the Dispuie Resolution Pracedure sat forth
under thiz Azreement ar otherwise.

Mo partnership

This Agreement shall not te interpreted or construed 1o create an association, joirt
venture or partnership between the Parties, or to impose ary partnership abligation ar
liability upan either Party, and neither Party shall have any right, power ar aythority to
enter into any agreement or undertaking for, or act on behalf of, or to act as or be an
agent or representative of, or {0 atherwise bind, the other Party.

Third parties

This Agreement s intended solely for the benefit of the Parties ang their respective
successars and permitted assigns, and nothing in this Agreement shall be cansirued o
create any duty to, standard of care with roference to. or any ||al::|ht1,r-tn any person not
a Party to this Azreement including any Concessianaire's Cuntracmr""
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41.13 Successors and assigns

This Agreernent shall be kinding upcn, and inure to the banefit of the Parties and their
respective successors and permitted assigns,

41.14 Notices

Amy notice or other communication ta be given by any Party to the ather Party under ar
It canneciron wivh the matrers contemplated by <his Agreement shall be in writing and
shalt:

fal in the case of the Concessionaire, be given by facsimile or e-mail and by letler
delivered by hand to the address given and marked for attention of the parsan
set out below or te such other person az the Concessionaire may fram time {o
time designate by notice 1o the Authority; provided that notices or other
communications to be given to an address outside the Delhi may, if they are
subsequently confirmed by sending a copy  thereof by registered
acknowledgement due, air mail or by courier, be seni by facsimile ar e-mail to
the number as the Concessionaire rmay from time to time designate by natice fo
the Autharity,

Attention: Hukmi Chand lain
Desigration: Director

Address: Shamlaji Expressway Private Limited, 501, Naman Centre, C-31, G-
Block, Bandra Kurla Camplex, Bandra (E], Mitsrn bai ~ 400051 {Maharashtra)

Fmail ; chetak _enterprises@hotmai com

(b in the ¢ase of the Authority, be given by facsimile or e-mail and by letier
defivered by hand at the address given below and be addressed to the person
named below with a copy delivered to the Authority Representative or such
other person as the Authority may from time to time designate by notice to the
Concessionaire; provided that f the Concessionaire doas Aot have an office in
the Delhi it may send such notice hy Facsimile or e-mail and by registered
acknowledgement due, air mail or by courier.

Mame: Mr. K.Y, Singh
Designation: General Manager (Tech)
Address: National Highways Autharity of India
G-5&E, Sectar-10, Dwarka, Mew Dedhi- 110075
Email : kysingh@nhai.org; and

{c) any notice or communication by a Party te the other Party, given in accordance
herewith, shall be deemed to have been delivered when in the normal course of
post it cught to have been delivered and in all other cases, it shall be deemerd to
have been delivered on the actual date and time of delivery; provided that in the
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PUBLI_C PRIVATE PARTNERSHIP N HYBR_ID ANNQ}TY PROJECTS

41.15 Language

All motices required 1o ke given by one Party to the other Farty and all other
communications, Documentation ang proceedings which are in dNY WAy relavant o this
Agreemmont shall be in writing and in English language.

4116 Counterparts

Tris Agrzemant may be execuied in two counterparts, each of which, when sxecuied
and delivered, shall constitute an ariginal of this Agreement.

41.17  Stute Support Agreement

The Concessignaire acknowledges that it has received fram the Authority a certified trie
copy of the agreement executed hetwesn MORTH and the State Government for
providing the support and services specified therein [the “State Support Agreement”),
and the Parties hereto agree to make their best endeavors 0 procure the suppori of the
state Government,
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PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROJECTS

ARTICLE 42
DEFINITIONS

Definitions

i this Agreement, tne following words and expressions shall, uniess repugnant to the

rontext or meaning thereof, have the meaning hereinafter respectively
them:

assigned o

“Atcounting Year” means the financial Year commencing from the first day of April of
any calendar year and ending on the thirty-first day of March of the next ca lendar year:

“Additional Performance Security” shall haye the meaning as set forth in Clause 9.7:

"Adjusted Equity” means the Equity funded in Indian Rupess and adjusted on the first
day of the current month {the "Reference Date”}, in the manner set furth below, to
reflect the change in its value on attount of depreciation and variations in WP, and far
any Reference Date occurring:

{a) on or before £OD, the Adjusted Equity shall be a sum equal 1o the Equity funded
in Indian Rupees and expended an the Project, revized to the extent of ane hali
of the variation in we| oceerring between the first day of the month of

Apprinted Date and the Reference Date;

“Affected Party” shall have the meaning as set farth in Clause 28.1:

“Agreement” or “Cancossion Apreement” means this Afreement,
Schedules hereto and any amendments thereto made in accordanc
contained in this Agreement;

its Recitals, and the
e with the provisions

“Annuity Payments” thall have the meaning as set forth in Clause 23.6.2;
“Annuity Payment Date” shall have the meaning as set forth in Clayse 23.6.2;
“Appendix” shall have the mea ning as set forth in Clause 10.3.1;

“Applicable Laws™ means ali laws, brought inte force and effect by GOl or the State
Government including rules, regulations and natifications made thereunder, and
judgments, decrees, injunctions, writs and orders of any rourt of record, applicable to
this Agreement and the exercise, performance and discharge of the respective rights and
cbligations of the Parties herzunder, as may be in force and effect during the
subsistence of this Azreement;

“Applicable Permits” rneans all clea rances, licenses, permits, authorizations, no
abjection certificates, consents, approvals and exemptions required to be obtained or
maintained under Applicable Laws in connection with the construction, operation and
maintenance of the Project during the subsistence of this Agreement;

“Appointed Date” means the date op which Financial Close
Cendition Precedent s satisfied, in accordance with
and such date shall be the date of commencemept of

is achfeved and EVery
the provisions_of this Agreemient,
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PUBLIC PRIVATE PARTNERSHIP 10 HYBRID ANNUITY PHCIIECTS

“Associate” or “Affiliate” means, in relation to either Party and/or Selected Bidder, a
persan whe controls, is cantrollad by, ar is under the cormmon contrad with such Party or
Selected Bidder {as used in this definition, the expressian “control” Means, with respect
ta a person which is a company or corporation, the ownership, direcily or indirectiy, of
more than 505 {fifty per cent) of the voting shares of such persan, and with respert to 2
persan which iz nat a company or carporation, the power to direct the management and
Palicies of such persan, whether by operation of law ar by comract ar ath Brwisel:

“Authority” shall have the mea ming attributed thereto in the array of Parties as set forth
in the Reritals,

“Authority Default” shall have the meaning as set farth in Clagse 31.2.1:
“Authority Indemnified Persons” shall have the meaning set forth in Clause 36.1.1;

“Authority Representative” means such PErson or persoms as may be authorized in
writing by the Authority to act on its behalf under this Agreement and shall include any
Person or persons having authority o exercise any rights or perform and fulfiil any
obligations of the Authority under this Asresment;

“Bank" means a hank incorparated in India ang having 2 minimum net worth of Rx.
1000 crore [Rupees one thousand Crore) or any other bank acceptable to Senior
lenders, but does not indude a hank in which a2ny Senicr Lender has an interest;

"Barnk Rate” means the rate of interest specified by the Reserve Bank of India from time
to time in pursuance of section 49 of the Reserve Bank of India Act, 1924 or any
replacement of such Bank Rate for the time being in effect;

“Bid" means the decuments in their entirety contprised in the bid submittad by the
selected bidder in response to the Request for Proposals in accordance with the
provisians thereof and “Bids” shall mean the bids submitted by any and al) pre-gualified
hidders:

“Bid Date” means the last date on which the Bid may have been submiited in
accordance with the provisions of the Request for Proposals;

“Bid Projact Cost” shalk have the meaning as set ferth in Clause 23.4;

"Bid Security” means the security provided by the Concessionaire to the Autharity along
with the Bid, in accordance with the Request for Preposals, and which is to remain in
force until substituted by the Performance Security;

"COD" or “Commercial Gperation Date” shall have the meaning as et forth in Clause
15.1.1;

“CP WY means the Consumer Price Index for Industrizl Workers as published by the
Labour Bureaw, Gavernment of indiz and shall include any index which substitutes the
CPI{IW), and any reference to CPI {IW} shall, unless the confext otherwise requires, he
construed as a reference to the CPRI (h¢) published for the period ending with the
preceding quarter;

“Change in Law” means the occyrrance of any of the following after the-Bid Date:
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(b) The repeal, modification ar re-enactment of any existing indian law;

ic) The commencement of any Indian law which has not entered into effpct until
the Bid Date;

{ef] a change in the interpretation or application of any Indian lawky & Judgment of a
court of recerd which has become final, conclusive and binding, as Compared to
such interpretation or application by 2 court of record pricr to the Bi6 Sate; or

(e) Any change in the rates of any of the Taxes that have 3 direct effact on the
Project;

"Change in Ownership” means a transfer of the direct and/or indirect legal or beneficial
ownership of any shares, or securities convertible into sha res, that causes the aggregate
holding of the selected bidder together with its Associates, in the total Equity to decline
below 51% (fiftyone per cent} thereof during Construction Period and two YEars
thereafter; provided that any material variation {as compared to the representations
rade by the Concessionaire during the bidding pracess for the purposes of rmeeting the
mirimum conditions of efigibility or for evaluation of is application or bid, as the caze
may be,) in the proportion of the equity helding of the selected bidder to the total
Equity, if it accurs prior to completion of a period two vears after COD, shall constitute
Change in Qwnership:

“Change of Scope” shall have the meaning as et forthin Clause 16.1.1;

“Company” means the com pany acling as the Concessionaire under this Agreement:
“Completion Certificate” shall have the meaning as set forth in Clause 14.2;
“Completion Cost"shall have the raeaning as set farth in Clagse 2361

“Loncession” shall have the meaning as set forth in Clayse 3.1.3;

“Concessionaire” shall have the maeaning attributed thereto in the array of Parties as set
forth in the Recitals;

“Concession Feriod” means the periad starting on and from Appointed Dateand ending
on the Transfer Date. For avoidance of doubt it 15 clarified that the Congession Periad
shalf include the Construction Period plus a fixed period of 15 years of Operation &
Maintenance Periodfrom the con;

“Concessionaire Default” shail have the meaning as set forth in Clause 31.1.1;
“Conditions Precedent” shall have the meaning as set forth in Clavse 2.1.1;

“Construction Period” means the period begihning from the Appointed Date and
ending on COD;

"Construction Werks” means all works and things necessary to complete the Project in
arcordance with this Agreement:

“Contractor” means the person or persons, as the case may be, with whom the

Loncessionaire has entered into any of the EPC Contract, the Q&M Lontract orany ather

material agreement or contract for constructian, operation and,ﬁ'arm%ﬁt Atice of the
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PUBLIC PRIVATE PARTMERSHIP it HYBRID ANNUITY PROJECTS

Project or matters incidental thereto, but does nol include a person who has entered
into an agreement for praviding financial assistance to the Concessionaire;

“Core Period” means the period specified in 1his Agreement for curing any breach or
default of any provision of this Agreement by the Party responsible for siuch hreach or
default and shak:;

ia) Commence fram the date on which a notice is delivered By one Party to the
other Party asking the latter to cure the breachk or default specified in such
reatice;

(b) Mot relieve any Party fraom lizhility to pay Damages ot compensation under the

provisions of this Azreement; and
ic) Mot in any way be extended by any period of Suspensian under this Apreernent;

provided that if the cure of any breach by the Concessionaire requires any reasonakle
attion by the Concessionaire that rmust be approved by the Authority or the
Independent Engineer hereunder, the apylicable Cure Period shall be extended by the
period taken by the Authority or the Independent Engineer to accord their approval;

"DBOT” or “Design, Build, Operate and Transfer” shall have tha teaning as set forth in
Recital [A);

“Bamages” shali have tho meaning as set forth in Sub-clause {w) of Clawse 1.2.1;

“Pebt Due” means the ageregate of the foliowing sums expressed in Indian Rupees
ouvtstanding an the Transfer Date:

£ the principal amount of the debt provided by the Senior Lenders under the
Financing Agreements far financing the Total Praject Cost {the "principal”) but
exctuding any part of the principal that had fallen due for repaymeant two years
prioe to the Transter Date;

k) all accrued imerest, financing fees and charges payable under the Financing
Agreements on, or in respect of, the debt referred ta in Sub-clause {a) above
untit the Trarsfer Data hut exciuding [ any interest, fees or charges that had
fallen due one vear prior to the Transfer Date, {ii} any penal interest or charges
payable under the Financing Asreements to any Senior Lender, and (i} any pre-
payment charges in refation to accelerated repayment of debt except where
such charges have arisen due to Authority Default; and

le] any Subordinated Debt which i included in the Financial Package and dishursed
by lenders for financing the Total Project Cost:

provided that if alt or any part of the Debt Due & convertible inte Equity at the option of
Senior Lenders andfor the Concessionaire, it shall for the purpases of this Agreament be
tdeemed to be Debt Due even after such conversion and the principal therect shall be
dealt with as if such canversion had not been undertaken:

“Debt Service” means the sum of alf paymonts an account of principal, fnterest,
financing fees and charges due and payable in an Accounting Year tp.tye'iﬁpm{ Lenders
forand in respect of Debi Due underthe Financing Agreemeants; ek LA
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PUBLIC PRIVATE PARTWERSHIP IN HYBRID ANNLUITY EI‘._]JEC'I'_S

“Deemed Performance Serurity” Deleted

“Develepment Period” tneans the period from the date of this Asreement yntil the
Appointed Date;

“Dispute” shall have the meaning as set forth in Clause 38.1.1;

“Dispute Resolution Procedure” means the praocedure for resolation of Dfsputes as set
forth in Aticlc 28

“Divestment Requirements” means the abligations of the Concessionaire for and in
respect of Termination as set1 farth in Clause 22.1 ;

“Document” or “Documentation” means documentation in printed or wWritten form, or
in tapes, discs, drawings, com puter programmers, writings, reports, photogra phs, films,
cassetles, or expressed in any other written, electronic, audio or visual form:

“Drawings” means all of the drawings, calculations and documents pertaining to the
Project as set forth in Schedule-H, and shall inelude “as bullt’ drawings of the Project:

"EPC Contract” means the enginecring, procurement and construction contract or
contracts entered into by the Concessionaire with one or mers Contractors for, inter
alia, engineertng and construction of the Profect in accordance with the provisions of
this Agreement;

“EPC Contractor” means the fersan with whom tha Concessionaire has entergd inta an
EPC Contract;

“Emergency” means a candition or situation that is likely to endanger the securily of the
individual: on or about the Project, including Hsers thereof, ar which FOSES an
immediate threat of material damage to any of the Froject Asgets;

“Encumbrances” means, in relation tg the Project, any encumbrances such as mortgage,
charge, pledge, lien, hypothecation, security interest, assEnment, privilege or privrity of
any kind having the effect of security or other such ohiigations, and shall include any
designation of loss payees or beneficlaries or any similar arrangement under 8Ny
insurance policy pertaining to the Project, where applicable berein but axcluding utilities
referred toin Clause 11.1;

"Eqjuity” means the sum expressed in Indian Rupeas representing the paid up eruity
share capital of the Concessionaire for meeling the equity component of the Total
Project Cost, and for the purposes of this Agreement shall incluge convertible
instruments or ether similar forms of capital, which shglk compulsorily convert into
equity share capital of the Company, and any interest-free funds advanced by any
shareholder of the Company far meeting such equity companent;

“Escrow Account” means an Account which the Concessionaire shall apen and maintain
with a Bank in which all inflows and outflows of cash on account af capial and revenus
receipts and expenditures shall be credited and debited, as the case may be, i
accordance with the provisions of this Agreement, and includes the Sub-Accounts of
such Escrow Account:

e HT T
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PLUBLIC PRIVATE PARTNERSHIP iN HYBRID ANNUITY PROJECTS

“Escrow Bank" shall have the meaning as set forth in Clause 2011
“Escrow Default” shall have the mea ning as set farth in Schedule-0;

"Estimated Project Cost” shall be the cost estimated by the Authority for development
of the Project and provided in the Request for Propasal Volume 1 — Instructions ta
Biddears.

"Financial Close” means ne {ufillment of all conditions precedent to the initial
availability of funds under the Financing Agreemants which shal] be communicated by
the lender's Representative to the Authority in writing. Such camimunication from
tender’s Representative shall be treated as date on which the Financial Close s
achieved;

“Financial Befault” shall have the meaning as set forth in Schedule-R:

“Financial Model” means the financial modal adopted by Senior Lenders, setting forth
the capital and operating costs of the Project and revenyes therefrar on the basis of
which financial viability of the Project has been determined by the Senior Lenders, and
includes a description of the assumptions and parameters used for making calculations
and projections therefn;

"Financial Package” means the financing package indicating the total capital cost of the
Project and the means of financing thereof, as set forth in the Financial Madel and
approved by the Senior Lenders, and incledes Equity, all financial sssistance specified in
the Financing Agreements and Subordinated Debt, if any;

“Financing Agreements” means the agreements executed by the Concessionaire in
respect of financial assistance to be pravided by the Senior Lenders try way of loans,
guarantees, subscription to nan-convertible debentures and other deht instruments
including loan agreemcnts, guarantees, notes, debentures, bonds and other debt
instruments, security agreements, and other documents redating to the financing
fincluding refinancing) of the Total Project Cost, and includes amendments or
madifications imade in accardance with Clause 523

“Force Majeure” or “Farce Majeure Event” shall have the Meaning ascribed to it in
Clause 28.1;

“G01” means the Government of india;

“Good Industry Practice” means the practices, methods, technigues, designs, standards,
skills, diligence, efficiency, reliability and prudence which are generally and reasonably
expected from a reasenably skilled and experienced Lperator engaged in the same type
of undertaking &5 envisaged under this Agreement and which would be expected to
result in the performance of its abligations by the Concessionaire in accordance with this
Agreement, Applicable Laws and Applicabile Permits in reliable, safe, economical and
efficient manner and for providing safe, econamical, reliable and efficient use of the
Froject;

“Government” means the Government of the Indiz;

“Government [nstrumentality” means any department, divisinnpr'égﬁﬁlvisicn of the
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ggency or municipal éngd other local authority or statutony bcrety, tncluding Panchayat,
under the comirol of the Government or the State Governiment, as the case may be, and
having jurisdiction over al or 2ny part of the Project or the performance of all ar any of
the services or obligations of the Concessionaire under or pursuant 1o this Agreement:

“Indemnified Party” means the Party entitled to the benefit of an indemnity purstant to
Article 36;

“Indemnifying Party” means the Party obligated ta indemnify the other Party pursuant
to Articla 36;

“Independent Engineer” shall have the meaning as set forth in Clause 21.1;
“Indirect Political Event” shall have the meaning as set forth in Clause 28.3;

“Insurance Cover” means the ageregate of the maximum sums insured under the
insurances taken out by the Concessioraire pursuant to Article 2§, and includes 2l
inserances required to be taken out by the Concessionaire under Clause 26,7 byt not
actually taken, and when used in the comext of any act or event, it shali mean the
azgregate of the maximum sums insured and payable or deemed to be insured and
payable in redation to such act or event;

“inteliectual Property” means all patents, trademarks, service marks, logos, get-up,
trade names, internet demain names, rights in designs, blue [ints, programs and
manuals, drawings, capyright {including rights in computer software), database rights,
semi-conductor, topography rights, utility models, rights in know-how and ather
intellectual property rights, in each case whethar registersd or unregistered and
including applications for registration, and all rights or forms of protection having
equivatent or similar effect anywhere inthe world;

“LOA" or “Letter of Award” means the letter of award referred to in Recital({D);
“Lenders’ Representative” means the person duly authorized by the Senfor Lenders to
act for and on behalf of the Senior | enders with regard to matters arising out of or in
relatian to this Agreement, and ineludes his SUCCessors, assigns and substitutes:

“Licensed Premises” shall have the mean ing as set forth in Clavse 16.2,2;

“MeRTH” means the Ministry of Road Tra n=part and Highways or any substitute thereof
teating with highways:

“Maintenance Manual” shali have the meaning as set forth in Clause 17.3.1;
"Maintenance Program” shall have the meaning as set forth in Clause 17.4.1;
“Maintenance Requirements” shail have the meaning as set forth in Clause 17.2;

“Material Adverse Effect” means a material adverse effect of any act or event on the
ability of either Party to perform any af its obligations under and in accordance with the
pravisions of this Agreement and which act or event causes a matarial firancial burden
or loss to either Parly:
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PUBLIC PRIVATE PARTNERSH|P [N HYERI[.'I_ ANNUITY FROIECTS

“Nominated Company” means a company selected by the Lendars’ Represeniative and
proposed to the Authosity for substifuting the Concessionaire in accordance with the
provisions of the Substitution Agreement;

“Neon-Political Event” shall have the meaning as set forth in Clause 28.2.

"D&M” means the pperation and maintenance of the Project and includes a|! matters
tannected with or incidental to such aperation and maintenance, and provision of
services and facifities, in accordance with the provisions of this Agreement:

“0&M Contract” means the operation and maintenance ¢ontract that may be entered
into between the Concessionaire and the D&M Contractar for perfarmance of all or any
of the O&BM ohligations;

“ORM Contractor” means the person, if any, with whom the Concessionaire has
entered into an Q&M Contract for dischargtng Q&M chbications for and an behalf of the
Concessionaire;

"O&M Expenses” means expenses incurred by or an behalf of the Concessionaire or by
the Autharity, as the case may be, for all G&M inctuding {2) ¢cost of salaries and other
compensation Lo employees, {b) cost of materials, supplies, utilities and other services,
{c] premier for insurance, (d) all taxes, duties, cess and fees due and payabite for D&M,
e} all repair, replacement,  reconstruction, reinstatement, improvement and
maintenance costs, {f) payments required to be made undar the Q=M Lontract or any
other contract in ¢onnection with or incidental to 0&M, and (g} all other expenditure
required to he incurred under Applicable Laws, Applicable Permits or this Azreement;

“O&M Inspection Report” shall have the meaning as set forth in Clause 19,2;
“OBM Payrments” <hall have the meaning as set forth in Clause 23.7.1;

“Operation Period” means the operatian and maintenance period of 15 {fifteen} years
commencing from COB and ending an the Transfer Date:

“Parties” means the parties to this Agreement collectively and “Party” shall mean any of
the parties to this Agreement individually;

"Payment Milestone” shalt have the meaning as set forth in Clause 23 .4;
“Performance Guarantee” shall have the meaning as set forth in Clapse 33.2.3;
“Performance Security” shal| have the meaning as sat forth in Clause 9.1.1;

"Physical Progress” shall mean the physical canstruction of the Project complated by
the Concessionaire and shall he measured as per the assessment done by the
Independent Engineer in accordance with Clause 23 .4 of this Agreement,

“Pelitical Event” shall have the meaning as set forth in Clayse 284,
“Price Index” shall comprize;
[a} 7% {seventy per cent) of WP and

{b) 309 [thirty per cent) of CPI [IW), T T
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PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROJECTS )

Which constituents may he substituled by such alternative index or indice: ag the
Parties may by mutual consent determineg;

“Price Index Multiple” shall have the meaning set forthin 23.2 3;

“Project” means the constrictign, operation and maintenance of the Project in
aceardance with the provisions of this Asreement, and includes all works, services and
eruipment relating ta or in resoect of the seope of the Project in Site nomptising the
Bxisting road comprising NH- & from km 401,200 ta km 494 910 and ali Project Assets,
and its subsequent development and auzmentation in accordance with this Agreement;

"Project Agreements” means this Agreement, the Financing Agreements, EpC Contract,
O&M Contract, and amy other material ggreements or contracts that may he entered
inte by the Concessionaire with any persan in connection with matters relating to,
grising out of or incidental tg the Praject, but does not tnclude the Escrowe Agreement,
Substilution Asreement, or any agreement for procurement of goors and services
involving a consideration of up toRs.25 crore [twenty five crore)

“Project Assets” means all physical and other assets refating to and forming part of the
Site including {a} rights over the Site in the form of license, Right of Way or otherwise;
{b} tangible assets such as civil warks and equipment including foundatians,
embankments, pavements, road surface, interchanges, bridges, culverts, road over
bridees, drainage works, traffic signals, sign boards, kilometerstones, tell plazals),
electrical systems, communication sysiems, rest areas, relief centers, raintenance
depots and adrministrative offices; {c} Project Facilities situated on the Site; (d) all rights
of the Concessionaire under the Project Agreements; (e} financial assets, such as
receivables, security deposits etc.; {f] insurance praceeds; and {g) Applicable Permits and
authorizations relating to or in respect of the Project;

“Project Completian Schedule” means tha progressive Project Milestones set forth in
sthedule-G for completion of the Project on or before the Scheduled Completion Date;

“Project Facilities” means all the amenities and facilitios situated on the Site, as
described in Schedule-C;

“Project Highway” means the Site camprising the existing road comprising NH- & from
km 401200 to kmn 494.410 and all Project Assets, and its subsequent development and
augmentaticen in accordance with this Agreement:

“Project Milestones” means the project milestones as set forth in Schedyuig-G :
“Provisional Certificate” shall have the mean ing as set forth in Clayse 14.3;

“Punch List” shall have the meaning ascribed to it in Clause 14.3.1 and, if applicahle,
shall anly include any or all of the below:

{i} plantation of avenue trees along the edge of the RoW and cther fandscaping
warks within Row

completion of work on Provision of Unlined Roadside Drains

lining of roadside drains in identified stretehies e
construction of rest areas, as approved R ;,l.l‘;-‘g: e
completion of Fencing Warks of RoW
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PUBGLIC PRIVATE PARTHERSHIP IN HYBRID ANNUITY PROJECTS

[wi) turfing on embankment slopes in identified sections
{wii} pointing to Stone Masonry works in identified Cross Brrainage Siructures
{viit}  stone Pitching at identified locations

"RBI” means the Reserve Bank of India, as canstituted and existing under the Reserve
Bank of India Act, 1934, including any statutory modification or replacement thereof,
and its successars;

“Re.”, “Rs .” or “Rupees” ar “Indian Rupees” means the lawfuyl currency of the Repuilic
of India;

“Reference Exchange Rate” means, in respect of any one currency that is to be
converted inte another currency in accordance with the provisions of this Agreément,
the exchange rate as of 12,00 {twelve} noen on the relevant date guoted in Delhi by the
State Bank of India, and in the absence of such rate, the average of <similar rates quoted
in Dedhi by the Bank of india and the Bank of Bargda;

“Reference Index Date” means, in respect of the specified date or month, a3 the case
may be, that last day of the preceding month with reference to which the Price index or
any constituent thereof is revised and in the event such revision has not been notified,
the last such Price Index or any constituem thereof shall be adopied provisionaliy and
used until the Price index or such constituent thereof s revised and notified;

“Request for Propaesals” ar “RFP” shail have the rmeaning as set forth in Reeitat (C);
“Request for Qualification” or "RFG" telated;

“Right of Way” means the constructive possession of the Site, together with 3| way
leaves, easements, unrestricted access and other rights of way, howsoever described,
necessary for constrection, operation and maintenance of the Project in accordance
with this Agreement;

“satety Consultant” shall have the meaning as set forth in Clause 18.1.2;

“Safety Requirements” shall have the meaning as set forth in Clause 1211
“scheduled Campletion Date” shafl have the meaning as set forth in Clause 12.3.1;
“Scope of the Project” shall have the meaning as set farth in Clause 2.4;

“Senior Lenders” means the financial institutions, banks, multilatersl fending agencies,
trusts, funds and agents or trusiess of debenture halders, including their successors and
assignees, who have agreed to guarantee or provide finance to the Concessionaire
under any of the Financing Agreements for meeting ali or any part of the Total Project
Cost and whe hald pari passu charge on the assets, righis, title and interests of the
Concessinnaire;

“Site” shall have the meaning as set forth in Clause 10.1;

"Specifications and Standards” means the specifications and standards relating 1o the
guality, gquantity, capacity and other requirements for the Project, as set forth mn
Schedule-D, and any modifications thereof, or additions theretn, a3 included in the
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PUBLIC PRIVATE PARTHNERSHIP IN HYBRID ANNUITY PRDJECT'EE

design and engineering for the Project submitted by the Concessionajre ta. and
expressly approved by, the Authority;

“state” means the State Gujarat, as the case may ba, and “State Government” means
the government of that State;

“Statutory Auditors” means a reputable firm of chartered accountants acting as the
statutory auditors of the Concessionaire under the hravisions of the Cotnpanies Act,
2013, including any re-enactrment or amendment thereof, for the time being in force,
and appointed in accardance with Clause 27.2.1;

“Subordinated Debt” means the ageregale of the following sums expressed in |ndian
Rupees or in the currency of debt, as the case may be, outstanding as on the Transfer

[rate:

{a) the principal amount of deht provided by lenders or the Lancessionaire’s
shareholders for meeting the Total Project Cost and subordinared o the
financiaf assistance pravided by the Senior Lenders: and

{h) ali accrued inmerest an the debt referred to in Sub-clause {a) above but restricted

to the tesser of actual interest rate and a rate equal to 5% (five per cent} above
the Bank Rate in case of lcans expressed in Indian Rupees and jesser of the
attual interest rate and 6 (six) month LIBOR {Lendon inter-Bank Offer Rate) plus
2% {two per cent) in case of loans expressed in foreign CUrrency, but does not
include any interest that had fallen dua 1 {one) year prior to the Transfer Date;

provided that if all or any part of the Subordinated Debt is convertibie into Equity at the
aption of Lhe lenders and/or the Concessionaire’s sharehalders, it shall for the PUrpgses
af this Agreement be deemed to be Subordinated Debt even after such COMVErsion gt
the principal thereof shall be dealt with as i such conversion had nat been undertaken:

“Substitution Agreement” shali have the meaning as sel forth in Clayse 34.2.1;
"Suspension” shall have the meaning as sat forth in Clause 30.1;

“Taxes” means any Indian taxes including excise duties, custams duties, value added tax,
sales tax, local taxes, coss and any impast ur surcharge of like nature (whether Central,
State or local} on the goods, materials, equipment znd services incorporated in and
forming part of the Project charged, levied or im pased by any Government
inzstrumentality, but excluding any interest, penalties and ather sums in relation thereta
tposed on any account whatsoever. For the aveidance of doubt, Taxes shall not include
taxes on corporate income:

“Termination” means the expiry or terminatiaon of this Aareerment and the Concession
hereundear;

"Termination Notice” means the communication issued in accordance with this
Agreament by one Party to the other Pariy terminaling this Agreement;

“Terminatten Payment” means the amount payable by the Autharity to the
Concessionaire, under and in accordance with the provisions of this Agreerment, upon

Termination: - {"-T’?,x;x.‘
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