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ARTICLE 11
UTILITIES, ASSOCIATED ROADS AND TREES

Existing utilities and roads

Notwithstanding anything to the contrary contained herein, the Concessionaire shall
ensure that the respective entities owning the existing roads, right of way or utilities on,
under or above the Site are enabled by it to keep such utilities in continuous satisfactory
use, if necessary, by providing suitable temporary or permanent diversions with the
authority of the controlling body of that road, right of way or utility, and the Authority
shall, upon written request from the Concessionaire, initiate and undertake at the
Concessionaire’s cost, legal proceedings for acquisition of any right of way necessary for
such diversion.

Shifting of obstructing utilities

The Concessionaire shall, subject to Applicable Laws and with assistance of the Authority,
undertake shifting of any utility including electric lines, water pipes and telephone cables,
to an appropriate location or alignment within or outside the Site if and anly if such utility
causes or shall cause a material adverse effect on the construction, operation or
maintenance of the Project. The cost of such shifting shall be borne by the Authority or by
the entity owning such utility, if the Authority so directs, and in the event of any delay in
shifting thereof, the Concessionaire shall be excused for failure to perform any of its
obligations hereunder if such failure is a direct consequence of delay on the part of the
entity owning such electric lines, water pipes or telephone cables, as the case may be.

New utilities and roads

The Concessionaire shall allow, subject to such conditions as the Authority may specify,
access to, and use of the Site for laying telephone lines, water pipes, electric cables or
other public utilities. Where such access or use causes any financial loss to the
Concessionaire, it may require the user of the Site to pay compensation or damages as
per Applicable Laws. For the avoidance of doubt, it is agreed that use of the Site under
this Clause 11.3 shall not in any manner relieve the Concessionaire of its obligation to
maintain the Project in accordance with this Agreement and any damage caused by such
use shall be restored forthwith.

Felling of trees

The Authority shall assist the Concessionaire in obtaining the Applicable Permits for felling
of trees to be identified by the Authority for this purpose if and only if such trees cause a
material adverse effect on the construction, operation or maintenance of the Project
Highway. The cost of such felling shall be borne by the Authority, and in the event of any
delay in felliing thereof for reasons beyond the control of the Concessionaire, it shall be
excused for failure to perform any of its obligations hereunder if such failure is a direct
consequence of fﬁ@yin-@‘e_fglling of trees. For the avoidance of doubt, the Parties hereto
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agree that the felled trees shall be deemed to be owned by the Authority and shall be
disposed in such manner and subject to such conditions as the Authority may in its sole
discretion deem appropriate.
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ARTICLE 12
CONSTRUCTION OF THE PROJECT

12.1 Obligations prior to commencement of construction

In addition to its obligations of maintaining the Project Highway during the Development
Period, prior to commencement of Construction Works, the Concessionaire shall:

{a) submit to the Authority and the Independent Engineer its detailed design,
construction methodology, quality assurance procedures, and the procurement,
engineering and construction time schedule for completion of the Project in
accordance with the Project Completion Schedule as set forth in Schedule-G;

{b) Appoint its representative duly authorized to deal with the Authority in respect of
all matters under or arising out of or relating to this Agreement;

(c) undertake, do and perform all such acts, deeds and things as may be necessary or
required before commencement of construction under and in accordance with
this Agreement, Applicable Laws and Applicable Permits; and

(d) Make its own arrangements for quarrying and procurement of materials needed
for the Project under and in accordance with Applicable Laws and Applicable
Permits.

12.2 Drawings

In respect of the Concessionaire’s obligations relating to the Drawings of the Project as
set forth in Schedule-H, the following shall apply:

{a) The Concessionaire shall prepare and submit, with reasonable promptness andin such
sequence as is consistent with the Project Completion Schedule, 3 {three) copies each
of all Drawings to the Independent Engineer for review.

{b) By submitting the Drawings for review to the Independent Engineer, the
Concessionaire shall be deemed to have represented that it has determined and
verified that the design and engineering, including the field construction criteria
related thereto, are in conformity with the Scope of the Project, Specifications and
Standards, Applicable Laws and Good Industry Practice.

(c) Within 15 (fifteen) days of the receipt of the Drawings, the Independent Engineer shall
review the same and convey its observations to the Concessionaire with particular
reference to their conformity or otherwise with the Scope of the Project and the
Specifications and Standards. The Concessionaire shall not be obliged to await the
observations of the Independent Engineer on the Drawings submitted pursuant
hereto beyond the said 15 (fifteen) days period and may begin or continue
Construction Works at its own discretion and risk.
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{d) If the aforesaid observations of the Independent Engineer indicate that the Drawings
are not in conformity with the Scope of the Project or the Specifications and
Standards, such Drawings shall be revised by the Concessionaire and resubmitted to
the Independent Engineer for review. The Independent Engineer shall give its
observations, if any, within 7 (seven) days of receipt of the revised Drawings.

(e) No review and/or observation of the Independent Engineer and/or its failure to
review and/or convey its observations on any Drawings shall relieve the
Concessionaire of its obligations and liabilities under this Agreement in any manner
nor shall the Independent Engineer or the Authority be liable for the same in any
manner.

(f) Without prejudice to the foregoing provisions of this Clause 12.2, the Concessianaire
shall submit to the Authority for review and comments, its Drawings relating to
alignment of the Project, finished road level and general arrangement drawings of
major bridges, flyovers and grade separators, and the Authority shall have the right
but not the obligation to undertake such review and provide its comments, if any,
within 30 (thirty) days of the receipt of such Drawings. The provisions of this Clause
12.2 shall apply mutatis mutandis to the review and comments hereunder.

{g) Within 90 (ninety) days of COD, the Concessionaire shall furnish to the Authority and
the Independent Engineer a complete set of as-built Drawings, in 2 (two) hard copies
and in its editable digital format or in such other medium or manner as may be
acceptable to the Authority, reflecting the Project as actually designed, engineered
and constructed, including an as- built survey illustrating the layout of the Project and
setback lines, if any, of the buildings and structures forming part of Project Facilities.

12.3  Construction of the Project

12.3.1 On or after the Appointed Date, the Concessionaire shall undertake construction of the
Project as specified in Schedule-B and Schedule-C, and in conformity with the
Specifications and Standards set forth in Schedule-D. The 910th (nine hundred and tenth)
day from the Appointed Date shall be the scheduled date for completion of the Project
{the “Scheduled Completion Date”) and the Concessionaire agrees and undertakes that
the Project shall be completed on or before the Scheduled Completion Date.

12.3.2 The Concessionaire shall construct the Project in accordance with the Project Completion
Schedule set forth in Schedule-G. In the event that the Concessionaire fails to achieve any
Project Milestone within a period of 90 (ninety) days from the date set forth for such
Project Milestone in Schedule-G, unless such failure has occurred due to Force Majeure
or for reasons attributable to the Authority, it shall pay Damages to the Authority in a sum
calculated at the rate of 0.1% (zero point one per cent) of the amount of Performance
Security for delay of each day until such Project Milestone is achieved; provided that if
any or all PrOJecg__MHestones or the Scheduled Completion Date are extended in
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accordance with the provisions of this Agreement, the dates set forth in Schedule-G shall
be deemed to be modified accordingly and the provisions of this Agreement shall apply
as if Schedule-G has been amended as above; provided further that in the event COD is
achieved on or before the Scheduled Completion Date, the Damages paid under this
Clause 12.3.2 shall be refunded by the Authority to the Concessionaire, but without any
interest thereon. For the avoidance of doubt, itis agreed that recovery of Damages under
this Clause 12.3.2 shall be without prejudice to the rights of the Authority under this
Agreement, including the right of Termination thereof.

12.3.3 In the event that the Project is not completed and COD does not occur within 270 {two
hundred and seventy) days from the Scheduled Completion Date, unless the delay is on
account of reasons attributable to the Authority or due to Force Majeure, the Authority
shall be entitled to terminate this Agreement.

12.4 Maintenance during Construction Period

12.4.1 During the Construction Period, the Concessionaire shall maintain, at its cost, the existing
Project Highway to ensure that the road is in pothole free condition is maintained , and
shall undertake the necessary repair and maintenance works for this purpose; provided
that the Concessionaire may, at its cost, interrupt and divert the Users and other persons
if such interruption and diversion is necessary for the efficient progress of Construction
Works and conforms to Good Industry Practice; provided further that such interruption
and diversion shall be undertaken by the Concessionaire only with the prior written
approval of the Independent Engineer which approval shall not be unreasonably withheld.
For the avoidance of doubt, it is agreed that the Concessionaire shall at all times be
responsible for ensuring safe operation of the Project.

12.4.2 In the event of default by the Concessionaire in discharging the obligations specified in
Clause 12.4.1, the Authority may levy and recover Damages equal to 0.2% (zero point two
per cent) of the Performance Security for each day of default hereunder.

12.4.3 The Parties expressly agree that pursuant to the provisions of Clause 12.4.1, the
Concessionaire shall, about 7 (seven) days prior to the date of this Agreement and with
prior notice to the Authority and along with the Authority’s Representative, undertake
video recording of the condition and status of the Project, which recording shall be
compiled into a 3 (three)-hour digital video disc or any substitute thereof, and shall
provide 3 {three) copies of such recording to the Authority within 2 (two) days of the date
of this Agreement. The Authority may, in its discretion, undertake another video recording
in the presence of the Concessionaire’s representative, within 7 (seven) days of the date
of this Agreement, and substitute its video recording for the video recording undertaken
by the Concessionaire. The Parties further agree that such video recording shall constitute
evidence of the status and condition of the Project as on the date of such recording.

12.5 Deleted

Construction of Eight L'angg \_!;a;dc{d'at__:a Kim Expressway from Km 279.00 to Km 292.00 (Ankleshwarte.

Manubar Section of Vadodara M't_jm!jgi-_&\apressway) in the State of Gujarat under NHDP Phase - Vi on Hybrid!

Annuity mode (Phase JA-Package ). = \
S §

0\
N

vy S DL




PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROJECTS

131

13.2

13.3

13.3.1

ARTICLE 13
MONITORING OF CONSTRUCTION

Monthly progress reports

During the Construction Period, the Concessionaire shall, no later than 7 (seven} days after
the close of each month, furnish to the Authority and the Independent Engineer a monthly
report on physical and financial progress of the Construction Works and shall promptly
give such other relevant information as may be required by the Independent Engineer.

Inspection

During the Construction Period, the Independent Engineer shall inspect the Project at
least once a month and make a report of such inspection (the “Inspection Report”) stating
in reasonable detail the defects or deficiencies, if any, with particular reference to the
Project Completion Schedule, Scope of the Project and Specifications and Standards. It
shall send a copy of the Inspection Report to the Authority and the Concessionaire within
7 (seven) days of such inspection and upon receipt thereof, the Concessionaire shall
rectify and remedy the defects or deficiencies, if any, stated in the Inspection Report. Such
inspection or submission of Inspection Report by the Independent Engineer shall not
relieve or absolve the Concessionaire of its obligations and liabilities hereunder in any
manner whatsoever.

Tests

For determining that the Construction Works conform to the Specifications and
Standards, the Independent Engineer shall require the Concessionaire to carry out or
cause to be carried out tests, at such time and frequency and in such manner as may be
specified by the Independent Engineer from time to time, in accordance with Good
Industry Practice for quality assurance. The size of sample for such tests shall, to the
extent possible, not exceed 10% (ten per cent) of the quantity and/or number of tests
required by Good Industry Practice for the construction works undertaken by the
Authority through their contractors. The Concessionaire shall, with due diligence, carry
out or cause to be carried out all the tests in accordance with the instructions of the
Independent Engineer and furnish the results thereof to the Independent Engineer. One
half of the costs incurred on such tests, and to the extent certified by the independent
Engineer as reasonable, shall be reimbursed by the Authority to the Concessionaire.
Provided, however, that the Independent Engineer may, instead of carrying out the tests
specified hereunder, at its option decide to witness, or participate in, any of the tests to
be undertaken by the Concessionaire for its own quality assurance in accordance with
Good Industry Practice, and in such an event, the Concessionaire shall cooperate with,
and provide the necessary assistance to, the Independent Engineer for discharging its
functions hereunder. For the avoidance of doubt, the costs to be incurred on any test
which is undertaken for determining the rectification of any defect or deficiency in
construction shall be borne solely by the Concessionaire.
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13.3.2 In the event that results of any tests conducted under this Clause 13.3 establish any
defects or deficiencies in the Construction Works, the Concessionaire shall carry out
remedial measures and furnish a report to the Independent Engineer in this behalf. The
independent Engineer shall require the Concessionaire to carry out or cause to be carried
out tests to determine that such remedial measures have brought the Construction Works
into compliance with the Specifications and Standards, and the procedure set forth in this
Clause 13.3 shall be repeated until such Constructicn Works conform to the Specifications
and Standards. For the avoidance of doubt, it is agreed that tests pursuant to this Clause
13.3 shall be undertaken in addition to and independent of the tests that shall be carried
out by the Concessionaire for its own quality assurance in accordance with Good Industry
Practice. It is also agreed that a copy of the results of such tests shall be sent by the
Concessionaire to the Independent Engineer forthwith.

13.4 Delays during construction

Without prejudice to the provisions of Clause 12.3.2, if the Concessionaire does not
achieve any of the Project Milestones or the Independent Engineer shall have reasonably
determined that the rate of progress of Construction Works is such that the Projectis not
likely to be completed by the Scheduled Completion Date, it shall notify the
Concessionaire to this effect, and the Concessionaire shall, within 15 (fifteen) days of such
notice, by a communication inform the Independent Engineer in reasonable detail about
the steps it proposes to take to expedite progress and the period within which it shall
achieve COD.

13.5 Suspension of unsafe Construction Works

13.5.1 Upon recommendation of the Independent Engineer to this effect, the Authority may by
notice require the Concessionaire to suspend forthwith the whole or any part of the
Construction Works if, in the reasonable opinion of the Authority, such work threatens
the safety of the Users and pedestrians. Provided, however, that in case of an emergency,
the Authority may suo moto issue the notice referred to hereinabove.

13.5.2 The Concessionaire shall, pursuant to the notice under Clause 13.5.1, suspend the
Construction Works or any part thereof for such time and in such manner as may be
specified by the Authority and thereupon carry out remedial measures to secure the
safety of suspended works and the Users. The Concessionaire may by notice require the
Independent Engineer to inspect such remedia! measures forthwith and make a report to
the Authority recommending whether or not the suspension hereunder may be revoked.
Upon receiving the recommendations of the Independent Engineer, the Authority shall
either revoke such suspension or instruct the Concessionaire to carry out such other and
further remedial measures as may be necessary in the reasonable opinion of the
Authority, and the procedure set forth in this Clause 13.5 shall be repeated until the
suspension hereunder is revoked.

13.5.3 Subject to the provisions of Clause 28.7, all reasonable costs incurred for maintaining and
protecting the Construction Works or part thereof during the period of suspension (the
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“Preservation Costs”) shall be borne by the Concessionaire; provided that if the
suspension has occurred as a result of any breach of this Agreement by the Authority, the
Preservation Costs shall be borne by the Authority.

13.5.4 If suspension of Construction Works is for reasons not attributable to the Concessionaire,
the Independent Engineer shall determine any extension of the dates set forth in the
Project Completion Schedule to which the Concessionaire is reasonably entitled, and shall
notify the Authority accordingly whereupon the Authority shall extend such Project
Completion Schedule dates ini accordance with the recommendations of the Independent
Engineer.

13.6 Video recording

During the Construction Period, the Concessionaire shall provide to the Authority for
every calendar quarter, a video recording, which will be compiled into a 3 (three) hour
digital video disc or any substitute thereof, covering the status and progress of
Construction Works in that quarter. The first such video recording shall be provided to the
Authority within 7 (seven) days of the Appointed Date and thereafter, no later than 15
(fifteen) days after the close of each quarter. Such video recording shall be carried out
along with the authorized representative of the Authority. Notwithstanding anything to
the contrary contained in this document, the Concessicnaire shall also develop a Project
specific website which shall be accessible to the public and upload the time stamp pictures
of the development of Project Highway each week.

- —
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14.1
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14.3
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ARTICLE 14
COMPLETION CERTIFICATE

Tests

No later than 30 (thirty) days prior to the likely completion of the Project, the
Concessionaire shall notify the Independent Engineer of its intent to subject the Project
to Tests. The date and time of each of the Tests shall be determined by the Independent
Engineer in consultation with the Concessionaire, and notified to the Authority who may
designate its representative to witness the Tests. The Concessionaire shall provide such
assistance as the Independent Engineer may reasonably require for conducting the Tests.
in the event of the Concessionaire and the Independent Engineer failing to mutually agree
on the dates for conducting the Tests, the Concessionaire shall fix the dates by not less
than 10 {ten} days’ notice to the Independent Engineer, and in the event the Independent
Engineer delays the Tests hereunder, the Authority shall impose exemplary penalties on
the Independent Engineer and shall ensure that Tests are completed in time either by the
Independent Engineer or any substitute thereof.

All Tests shall be conducted in accordance with Schedule-| at the cost and expense of the
Concessionaire. The Independent Engineer shall observe, monitar and review the results
of the Tests to determine compliance of the Project with Specifications and Standards and
if it is reasonably anticipated or determined by the Independent Engineer during the
course of any Test that the performance of the Project or any part thereof does not meet
the Specifications and Standards, it shall have the right to suspend or delay such Test and
require the Concessionaire to remedy and rectify the defects or deficiencies. Upon
completion of each Test, the Independent Engineer shall provide to the Concessionaire
and the Authority copies of all Test data including detailed Test results. For the avoidance
of doubt, it is expressly agreed that the Independent Engineer may require the
Concessionaire to carry out or cause to be carried out additional Tests, in accordance with
Good Industry Practice, for determining the compliance of the Project with Specifications
and Standards.

Completion Certificate

Upon completion of Construction Works and the Independent Engineer determining the
Tests to be successful, it shall forthwith issue to the Concessionaire and the Authority a
certificate substantially in the form set forth in Schedule-J (the “Completion Certificate”).

Provisional Certificate

Subject to the provisions of Clause 14.3.2, the Independent Engineer may, at the request

of the Concessionaire, issue a provisional certificate of completion substantially in the

form set forth in Schedule-J (the “Provisional Certificate”) if the Tests are successful and

the Project can be safely and reliably placed in commercial operation though certain

works or things forming part thereof are outstanding and not yet complete. In such an
i s
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event, the Provisional Certificate shall have appended thereto a list of outstanding items
signed jointly by the Independent Engineer and the Concessionaire (the “Punch List”);
provided that the Independent Engineer shall not withhold the Provisional Certificate for
reason of any work remaining incomplete if the delay in completion thereof is attributable
to the Authority; provided further that the Punch List shall also include the cost of
completion for each of the outstanding items.

14.3.2 The Parties hereto expressly agree that a Provisional Certificate under this Clause 14.3
may, upon request of the Concessionaire to this effect, be issued for operating part of the
Project, if the Concessionaire has completed construction of 100% (Hundred per cent) of
the Site made available to the Concessionaire up to 146 days from the Appointed Date.
Upon issue of such Provisional Certificate, the provisions of Article 15 shall apply to such
completed part, and the rights and obligations of the Concessionaire for and in respect of
such completed part of the Project shall be construed accordingly.

14.4 Completion of Punch List items

14.4.1 All items in the Punch List shall be completed by the Concessionaire within 90 (ninety)
days of the date of issue of the Provisional Certificate and for any delay thereafter, other
than for reasons solely attributable to the Authority or due to Force Majeure, the
Authority shall be entitled to recover Damages from the Concessionaire to be calculated
and paid for each day of delay until all items are completed, at the lower of (a) 0.1% (zero
point one per cent) of the Performance Security, and (b) 0.2% (zero point two per cent) of
the cost of completing such items as estimated by the Independent Engineer. Subject to
payment of such Damages, the Concessionaire shall be entitled to a further period not
exceeding 120 (one hundred and twenty) days for completion of the Punch List items. For
the avoidance of doubt, It is agreed that if completion of any item is delayed for reasons
solely attributable to the Authority or due to Force Majeure, the completion date thereof
shall be determined by the Independent Engineer in accordance with Good Industry
Practice, and such completion date shall be deemed to be the date of issue of the
Provisional Certificate for the purposes of Damages, if any, payable for such item under
this Clause 14.4.1.

14.4.2 Upon completion of all Punch List items, the Independent Engineer shall issue the
Completion Certificate. Failure of the Concessionaire to complete all the Punch List items
within the time set forth in Clause 14.4.1 for any reason, other than conditions
constituting Force Majeure or for reasons solely attributable to the Authority, shall entitle
the Authority to terminate this Agreement.

145 Withholding of Provisional or Completion Certificate

14.5.1 if the Independent Engineer determines that the Project or any part thereof does not
conform to the provisions of this Agreement and cannot be safely and reliably placed in
commercial operation, it shall forthwith make a report in this behalf and send copies
thereof to the Authority and the Concessionaire. Upon receipt of such a report from the
Independent Engineer and after conducting its own inspection, if the Authority is of the
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opinion that the Project is not fit and safe for commercial service, it shall, within 7 (seven)
days of receiving the aforesaid report, notify the Concessionaire of the defects and
deficiencies in the Project and direct the Independent Engineer to withhold issuance of
the Provisional Certificate or Completion Certificate, as the case may be. Upon receipt of
such notice, the Concessionaire shall remedy and rectify such defects or deficiencies and
thereupon Tests shall be undertaken in accordance with this Article 14. Such procedure
shall be repeated as necessary until the defects or deficiencies are rectified.

14.5.2 Notwithstanding anything to the contrary contained in Clause 14.5.1, the Authority may,
at any time after receiving a report from the Independent Engineer under that Clause,
direct the Independent Engineer to issue a Provisional Certificate under Clause 14.3, and
such direction shall be complied forthwith.

14.6 Rescheduling of Tests

If the Independent Engineer certifies to the Authority and the Concessionaire that it is
unable to issue the Completion Certificate or Provisional Certificate, as the case may be,
because of events or circumstances on account of which the Tests could not be held or
had to be suspended, the Concessionaire shall be entitled to re-schedule the Tests and
hold the same as soon as reasonably practicable.
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ARTICLE 15
ENTRY INTO COMMERCIAL SERVICE

15.1 Commercial Operation Date (COD)

15.1.1 The Project shall be deemed to be complete when the Completion Certificate or the
Provisional Certificate, as the case may be, is issued under the provisions of Article 14, and
accordingly the commercial operation date of the Project shall be the date on which such
Completion Certificate or the Provisional Certificate is issued (the “COD”). The Project
shall enter into commercial service on COD whereupon the Concessionaire shall be
entitled to demand and collect Annuity Payments in accordance with the provisions of this
Agreement.

15.2 Damages for delay

Subject to the provisions of Clause 12.3, if COD does not occur prior to the 91st (ninety
first) day after the Scheduled Completion Date, unless the delay is on account of reasons
attributable to the Authority or due to Force Majeure, the Concessionaire shall pay
Damages to the Authority in a sum calculated at the rate of 0:2% (zero point two per cent)
of the amount of Performance Security for delay of each day until COD is achieved. Upon
failure of the Concessionaire to pay the said Damages, the same shall be paid along with
interest of Bank Rate plus 3% and shall be deducted from the 1% (first) Annuity Payment.
In case the Damages and the interest thereof are more than the 1 Annuity payment then
the balance Damages along with interest thereof shall be recovered from any further
amount due and payable to the Concessionaire excluding O&M Payments but including
interest to be paid on reducing balance of the Completion Cost remaining to be paid along
with the 1% Annuity or from further Annuity payments.
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ARTICLE 16
CHANGE OF SCOPE

16.1 Change of Scope

16.1.1 The Authority may, notwithstanding anything to the contrary contained in this
Agreement, require the provision of additional works and services which are not included
in the Scope of the Project as contemplated by this Agreement (the “Change of Scope”).
Any such Change of Scope shall be made in accordance with the provisions of this Article
16 and the costs thereof shall be expended by the Concessionaire and reimbursed to it by
the Authority in accordance with Clause 16.3.

16.1.2 If the Concessionaire determines at any time that a Change of Scope is necessary for
providing safer and improved services to the Users, it shall by notice in writing require the
Authority to consider such Change of Scope. The Authority shall, within 15 (fifteen) days
of receipt of such notice, either accept such Change of Scope with modifications, if any,
and initiate proceedings therefor in accordance with this Article 16 or inform the
Concessionaire in writing of its reasons for not accepting such Change of Scope, which
decision of the Autharity shall be final and binding.

16.1.3 Any works or services which are provided under and in accordance with this Article 16
shall form part of the Project and the provisions of this Agreement shall apply mutatis
mutandis to such works or services.

16.2  Procedure for Change of Scope

16.2.1 [nthe event of the Authority determining that a Change of Scope is necessary, it shall issue
to the Concessionaire a notice specifying in reasonable detail the works and services
contemplated thereunder (the “Change of Scope Notice”).

16.2.2 Upon receipt of a Change of Scope Notice, the Concessionaire shall, with due diligence,
provide to the Authority such information as is necessary, together with preliminary
Documentation in support of:

(a) the impact, if any, which the Change of Scope is likely to have on the Project
Completion Schedule if the works or services are required to be carried out during
the Construction Period; and

{b) the options for implementing the proposed Change of Scope and the effect, if any,
each such option would have on the costs and time thereof, including a delailed
breakdown by work classifications specifying the material and labour costs
calculated in accordance with the schedule of rates applicable to the works
assigned by the Authority to its contractors, along with the proposed
premium/discount on such rates; provided that the cost incurred by the
Concessionaire in providing such information shall be reimbursed by the
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PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROJECTS

Authority to the extent such cost is certified by the Independent Engineer as
reasonable.

16.2.3 Upon receipt of information set forth in Clause 16.2.2, if the Authority decides to proceed
with the Change of Scope, it shall convey its preferred option to the Concessionaire, and
the Parties shall, with assistance of the Independent Engineer, thereupon make good faith
efforts to agree upon the time and costs for implementation thereof, Upon reaching an
agreement, the Authority shall issue an order {the “Change of Scope Order”) requiring
the Concessionaire to proceed with the performance thereof. In the event that the Parties
are unable to agree, the Authority may, by issuing a Change of Scope Order, require the
Concessionaire to proceed with the performance thereof pending resolution of the
Dispute, or carry out the works in accordance with Clause 16.5.

16.2.4 The provisions of this Agreement, insofar as they relate to Construction Works and Tests,
shall apply mutatis mutandis to the works undertaken by the Concessionaire under this
Article 16.

16.3 Payment for Change of Scope

Within 7 (seven) days of issuing a Change of Scope Order, the Authority shall make an
advance payment to the Concessionaire in a sum equal to 20% (twenty per cent) of the
cost of Change of Scope as agreed hereunder, and in the event of a Dispute, 20% (twenty
per cent) of the cost assessed by the Independent Engineer. The Concessionaire shall,
after commencement of work, present to the Authority bills for payment in respect of the
works in progress or completed works, as the case may be, supported by such
Documentation as is reasonably sufficient for the Authority to determine the accuracy
thereof. Within 30 (thirty) days of receipt of such bills, the Authority shall disburse to the
Concessionaire such amounts as are certified by the Independent Engineer as reasonable
and after making a proportionate deduction for the advance payment made hereunder,
and in the event of any Dispute, final adjustments thereto shall be made under and in
accordance with the Dispute Resolution Procedure.

16.4 Restrictions on certain works

16.4.1 Notwithstanding anything to the contrary contained in this Article 16, but subject to the
provisions of Clause 16.4.2, the Authority shall not require the Concessionaire to
undertake any works or services if such works or services are likely to delay completion of
the Project by the Scheduled Completion Date; provided that in the event that the
Authority considers such works or services to be essential, it may issue a Change of Scope
Order, subject ta the condition that the works forming part of or affected by such Change
of Scope Order shall not be reckoned for purposes of determining completion of the
Project and issuing the Provisional Certificate.

16.4.2 Notwithstanding anything to the contrary contained in this Article 16, the Concessionaire
shall be entitled to nullify any Change of Scope Order if it causes the cumulative costs
relating to all the Change of Scope Orders to exceed 10% (ten per cent) of the Bid Project
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PUBLIC PRIVATE PARTNERSHIP IN-HYBRID ANNUITY PROJECTS

Cost in any continuous period of 3 {three) years immediately preceding the date of such
Change of Scope Order or if such cumulative costs exceed 25% (twenty five per cent) of
the Bid Project Cost at any time during the Concession Period.

16.5 Power of the Authority to undertake works

16.5.1 Notwithstanding anything to the contrary contained in Clauses 16.1.1 and 16.3, the
Authority may, after giving notice to the Concessionaire and considering its reply thereto,
award any works or services, contemplated under Clause 16.1.1, to any person on the
basis of open competitive bidding; provided that the Concessionaire shall have the option
of matching the first ranked bid in terms of the selection criteria, subject to payment of
2% (two per cent) of the bid amount to the Authority, and thereupon securing the award
of such works or services. For the avoidance of doubt, it is agreed that the Concessionaire
shall be entitled to exercise such option only if it has participated in the bidding process
and its bid does not exceed the first ranked bid by more than 10% (ten per cent) thereof.
It is also agreed that the Concessionaire shall provide access, assistance and cooperation
to the person who undertakes the works or services hereunder.

16.5.2 The works undertaken in accordance with this Clause 16.5 shall conform to the
Specifications and Standards and shall be carried out in a manner that minimizes
disruption in operation of the Project. The provisions of this Agreement, insofar as they
relate to Construction Works and Tests, shall apply mutatis mutandis to the works carried
out under this Clause 16.5.

16.6 Reduction in Scope of the Project

16.6.1 If the Concessionaire shall have failed to complete any Construction Works on account of
Force Majeure or for reasons attributable to the Authority or under the provision of Clause
10.3.4 of this Agreement, the Authority shall follow the following process for calculation
of total cost of reduced Scope

. Ondirection by the Authority, the Independent Engineer to assess the civil cost of
the reduced Scope, as per the schedule of rates applicable on the Bid Due Date.
Il The civil cost of the reduced Scope shall be multiplied by the 1.07 to arrive at the
estimated cost of reduced Scope.
HIl.  The estimated cost of reduced Scope shall then be multiplied by the ratio of Bid
Project Cost to Estimated Project Cost to arrive at the Total Cost of Reduced
Scope.

On or before a Payment Milestone immediately succeeding the date of finalization of such
Reduction in Scope, the Bid Project Cost shall be reduced by the Total Cost of Reduced
Scope and all payments made or to be made to the Concessicnhaire shall be suitably
adjusted and recoveries, if any, shall be made from the payment to be released on that

The Authority shall transfer 75% (seventy five per cent) of the amount so received to the first ranked
bidder whose bid shall have been matched by the Concessionaire.
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Payment Milestone immediately succeeding the date of finalization of Reductionin Scope.

For the avoidance of doubt, it is agreed that upon the Reduction of Scope and revision of
Bid Project Cost, all references to Bid Project Cost would mean the revised Bid Project Cost
and all the payments would be calculated as per the revised Bid Project Cost.

16.6.2 For determining the obligations of the Concessionaire under this Clause 16.6, the
provisions of Clauses 16.1, 16.2 and 16.4 shall apply mutatis mutandis, and upon issue of
Change of Scope Order by the Authority hereunder, the Concessionaire shall pay forthwith
the sum specified therein.

16.7 Effect of Change in Scope on the 0&M Costs

Pursuant to the provisions if this Article 16, if the Change in Scope leads to a reduction or
increase in the length of the Project Highway, the O&M Payments as provided in Clause
23 7 shall be reduced or increased in proportion to the reduction or increase in the length
of the Project Highway.

/,"—-_H_
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PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROJECTS

ARTICLE 17
OPERATION AND MAINTENANCE

17.1 O&M obligations of the Concessionaire

17.1.1 During the Operation Period, the Concessionaire shall operate and maintain the Project
in accordance with this Agreement either by itself, or through the O&M Contractor and if
required, modify, repair or otherwise make improvements to the Project to comply with
the provisions of this Agreement, Applicable Laws and Applicable Permits, and conform
to Specifications and Standards and Good Industry Practice. The obligations of the
Concessionaire hereunder shall include:

(a)

(b)

{d)

{e)

(f)

(g)

(h)

(i)

1)

(k)

()

Procuring and ensuring safe, smooth and uninterrupted use of the Project,
including prevention of loss or damage thereto, during normal operating
conditions;

Minimizing disruption in the event of accidents or other incidents affecting the
safety and use of the Project by providing a rapid and effective response and
maintaining liaison with emergency services of the State;

Carrying out periodic preventive maintenance of the Project;

undertaking routine maintenance including prompt repairs of potholes, cracks,
joints, drains, embankments, structures, markings, lighting, signage and other
control devices;

Undertaking major maintenance such as resurfacing, repairs to structures, and
repairs and refurbishment of system and equipment;

Preventing, with the assistance of concerned law enforcement agencies, any
unauthorized use of the Project;

Preventing, with the assistance of the concerned law enforcement agencies, any
encroachments on, or unauthorized entry to the Project;

Protection of the environment and provision of equipment and materials
thereof;

operation and maintenance of all communication, control and administrative
systems necessary for the efficient operation of the Project and for providing safe,
smooth and uninterrupted use of the Project;

Deleted

Maintaining a public relations unit to interface with and attend to suggestions
from the Users, government agencies, media and other agencies; and

Complying with Safety Requirements in accordance with Article 18.
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PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROJECTS

17.1.2 The Concessionaire shall remove promptly from the Project all surplus construction
machinery and materials, waste materials (including hazardous materials and waste
water), rubbish and other debris {including, without limitation, accident debris) and keep
the Project in a clean, tidy and orderly condition, and in conformity with Applicable Laws,
Applicable Permits and Good Industry Practice. For the avoidance of doubt, it is agreed
that the debris and material excavated shall be carried to and deposited at the location
identified by the Authority and/or Independent Engineer.

17.1.3 The Concessionaire shall maintain, in conformity with Good Industry Practice, all stretches
of approach roads.

17.2  Maintenance Requirements

The Concessionaire shall procure that at all times during the Operation Period; the Project
conforms to the maintenance requirements set forth in Schedule-K (the “Maintenance
Requirements”).

17.3 Maintenance Manual

17.3.1 No laterthan 90 {ninety) days prior to the Scheduled Completion Date, the Concessionaire
shall, in consultation with the Independent Engineer, evolve a repair and maintenance
manual (the “Maintenance Manual”) for the regular and preventive maintenance of the
Project in conformity with the Specifications and Standards, Maintenance Requirements,
Safety Requirements and Good Industry Practice, and shall provide 5 (five) copies thereof
to the Authority and 2 {two} copies to the Independent Engineer. The Maintenance
Manual shall be revised and updated once every 3 (three} years and the provisions of this
Clause shall apply, mutatis mutandis, to such revision.

17.3.2 Without prejudice to the provision of Clause 17.3.1, the Maintenance Manual shall, in
particular, include provisions for maintenance of Project Assets and shall provide for life cycle
maintenance, routine maintenance and reactive maintenance which may be reasaonably
necessary for maintenance and repair of The Project Assets, including replacement thereof,
such that their overall condition conforms to Good Industry Practice,

17.4 Maintenance Program

17.4.1 On or before COD and no later than 45 (forty five) days prior to the beginning of each
Accounting Year during the Operation Period, as the case may be, the Concessionaire shall
provide to the Authority and the Independent Engineer, its proposed annual program of
preventive, urgent and other scheduled maintenance (the “Maintenance Program”) to
comply with the Maintenance Requirements, Maintenance Manual and Safety
Requirements. Such Maintenance Program shall include:

(a) preventive maintenance schedule;
(b) arrangements and procedures for carrying out urgent repairs;
(c) Criteria to tic_e adopted for deciding maintenance needs;
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PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROJECTS

17.4.2

17.4.3

17.5

1751

17.5.2

17.6

17.6.1

17.6.2

(d) Intervals and procedures for carrying out inspection of all elements of the Project;
{e) Intervals at which the Concessionaire shall carry out periodic maintenance;

{f) Arrangements and procedures for carrying out safety related measures; and

(g) Intervals for major maintenance works and the scope thereof.

Within 15 (fifteen) days of receipt of the Maintenance Program, the Independent Engineer
shall review the same and convey its comments to the Concessionaire with particular
reference to its conformity with the Maintenance Requirements, Maintenance Manual
and Safety Requirements.

The Concessionaire may modify the Maintenance Program as may be reasonable in the
circumstances, and the procedure specified in Clauses 17.4.1 and 17.4.2 shall apply
mutatis mutandis to such modifications.

Safety, breakdowns and accidents

The Concessionaire shall ensure safe conditions for the Users, and in the event of unsafe
conditions, closures, diversions, breakdowns and accidents, it shall follow the relevant
operating procedures including the setting up of temporary Lights and removal of
obstruction and debris without delay. Such procedures shall conform to the provisions of
this Agreement, Applicable Laws, Applicable Permits and Good Industry Practice.

The Concessionaire’s responsibility for rescue operations on the Project shall be limited
to an initial response to any particular incident until such time as the competent authority
takes charge and shall include prompt removal of vehicles or debris or any other
obstruction, which may endanger or interrupt the use of the Project. For this purpose, it
shall maintain and operate a round-the-clock rescue post with equipment in accordance
with Good Industry Practice.

De-commissioning due to Emergency

If, in the reasonable opinion of the Concessionaire, there exists an Emergency which warrants
de-commissioning and closure of the whole or any part of the Project, the Concessionaire shall
be entitled to de-commission and close the whole or any part of the Project for so long as such
Emergency and the consequences thereof warrant; provided that such de-commissioning and
particulars thereof shall be notified by the Concessionaire to the Authority Without any delay,
and the Concessionaire shall diligently carry out and abide by any reasonable directions that
the Authority may give for dealing with such Emergency.

The Concessionaire shall re-commission the Project or the affected part thereof as quickly
as practicable after the circumstances leading to its de-commissioning and closure have
ceased to exist or have so abated as to enable the Concessionaire to re-commission the
Project and shall notify the Authority of the same without any delay.
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17.63

17.7

17.7.1

17.7.2

17.73

17.8

17.8.1

17.8.2

17.9

Any decommissioning or closure of any part of the Project and the re- commissioning
thereof shall, as soon as practicable, be brought to the notice of affected persons by
means of public announcements/notice.

Project closure

Save and except as provided in Clause 17.6, the Concessionaire shall not close any part of
the Project for undertaking maintenance or repair works not forming part of the
Maintenance Program, except with the prior written approval of the Independent
Engineer. Such approval shall be sought by the Concessionaire through a written request
to be made to the Independent Engineer, and a copy thereof furnished to the Authority,
at least 7 (seven) days before the proposed closure and shall be accompanied by
particulars thereof. Within 3 (three) days of receiving such request, the Independent
Engineer shall grant permission with such modifications as it may deem reasonable and
necessary in conformity with the Maintenance Manual and Maintenance Program and a
copy of such permission shall be sent to the Authority.

The provisions of Clause 17.7.1 shall not apply to de-commissioning under Clause 17.6.1
or to any closure for a period not exceeding 2 (two) hours in a day at any time of the day
and 6 (six) hours in a day at a time specified by the Independent Engineer as off-peak
hours when usage of the Project is comparatively lower.

Upon receiving the permission pursuant to Clause 17.7.1, the Concessionaire shall be entitled
to close the designated part of the Project for the period specified therein, and in the event of
any delay in re-opening such part, the Concessionaire shall pay Damages to the Authority
calculated at the rate of 0.5 % (zero point Five per cent) of the Performance Security, for each
day of delay until that part of the Project has been re-opened for use.

Damages for breach of maintenance obligations

In the event that the Concessionaire fails to repair or rectify any defect ar deficiency set
forth in the Maintenance Requirements within the period specified therein, it shall be
deemed to be in breach of this Agreement and the Authority shall be entitled to recover
Damages, to be calculated and paid for each day of delay until the breach is cured, at the
higher of (a) 2% (two per cent) of the Performance Security, and (b) 0.1% (zero point one
per cent) of the cost of such repair or rectification as estimated by the Independent
Engineer. Recovery of such Damages shall be without prejudice to the rights of the
Authority under this Agreement, including the right of Termination thereof.

The Damages set forth in Clause 17.8.1 may be assessed and specified forthwith by the
Independent Engineer; provided that the Authority may, in its discretion, demand a
smaller sum as Damages, if in its opinion, the breach has been cured promptly and the
Concessionaire is otherwise in compliance with its obligations hereunder. The
Concessionaire shall pay such Damages forthwith and in the event that it contests such
Damages, the Dispute Resolution Procedure shall apply.

Authority’s right to take remedial measures

el )
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PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROJECTS

179.1

17.9.2

In the event the Concessionaire does not maintain and/or repair the Project or any part
thereof in conformity with the Maintenance Requirements, the Maintenance Manual or the
Maintenance Program, as the case may be, and fails to commence remedial works within 15
(fifteen) days of receipt of the O&M Inspection Report or a notice in this behalf from the
Authority or the Independent Engineer, as the case may be, the Authority shall, without
prejudice to its rights under this Agreement including Termination thereof, be entitled to
undertake such remedial measures at the risk and cost of the Concessionaire, and to recover
its cost from the Concessionaire. In addition to recovery of the aforesaid cost, a sum equal to
20% (twenty per cent) of such cost shall be paid by the Concessionaire to the Authority as
Damages. For the avoidance of doubt, the right of the Authority under this Clause 17.9.1 shall
be without prejudice to its rights and remedies provided under Clause 17.8.

The Authority shall have the right, and the Concessionaire hereby expressly grants to the
Authority the right, to recover the costs and Damages specified in Clause 17.9.1 directly from
the Escrow Account as if such costs and Damages were O&M Expenses, and for that purpose,
the Concessionaire hereby agrees to give irrevocable instructions to the Escrow Bank to make
payment from the Escrow Account in accordance with the instructions of the Authority under
this Clause 17.9.2 and debit the same to 0&M Expenses.

17.10 Overriding powers of the Authority

17.10.1 If in the reasonable opinion of the Authority, the Concessionaire is in material breach of

its obligations under this Agreement and, in particular, the Maintenance Requirements,
and such breach is causing or likely to cause material hardship or danger to the Users, the
Authority may, without prejudice to any of its rights under this Agreement including
Termination thereof, by notice require the Concessionaire to take reasonable measures
immediately for rectifying or removing such hardship or danger, as the case may be.

17.10.2 In the event that the Concessionaire, upon notice under Clause 17.10.1, fails to rectify or

remove any hardship or danger within a reasonable period, the Authority may exercise
overriding powers under this Clause 17.10.2 and take over the performance of any or all
the obligations of the Concessionaire to the extent deemed necessary by it for rectifying
or removing such hardship or danger; provided that the exercise of such overriding
powers by the Authority shall be of no greater scope and of no longer duration than is
reasonably required hereunder; provided further that any costs and expenses incurred by
the Authority in discharge of its obligations hereunder shall be deemed to be O&M
Expenses, and the Authority shall be entitled to recover them from the Concessionaire in
accordance with the provisions of Clause 17.9 along with the Damages specified therein.

17.10.3 In the event of a national emergency, civil commotion or any other act specified in Clause

28.3, the Authority may take over the performance of any or all the obligations of the
Concessionaire to the extent deemed necessary by it, and exercise such control over the
Project or give such directions to the Concessionaire as may be deemed necessary;
provided that the exercise of such overriding powers by the Authority shall be of no
greater scope and of no longer duration than is reasonably required in the circumstances
which caused thg}g_g_eg_gj_s_e of such overriding power by the Authority. For the avoidance
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17.11

17.12

17.13

of doubt, it is agreed that the consequences of such action shall be dealt in accordance
with the provisions of Article 28. It is also agreed that the Concessionaire shall comply
with such instructions as the Authority may issue in pursuance of the provisions of this
Clause 17.10, and shall provide assistance and cooperation to the Authority, on a best
effort basis, for performance of its obligations hereunder.

Restoration of loss or damage to the Project

Save and except as otherwise expressly provided in this Agreement, in the event that the
Project or any part thereof suffers any loss or damage during the Concession Period from
any cause whatsoever, the Concessionaire shall, at its cost and expense, rectify and
remedy such loss or damage forthwith so that the Project conforms to the provisions of
this Agreement.

Modifications to the Project

The Concessionaire shall not carry out any material modifications to the Project, save and
except where such modifications are necessary for the Project to operate in conformity
with the Specifications and Standards, Maintenance Requirements, Good Industry
Practice and Applicable Laws; provided that the Concessionaire shall notify the
Independent Engineer of the proposed modifications along with particulars thereof at
least 15 (fifteen) days before commencing work on such modifications and shall
reasonably consider any suggestions that the Independent Engineer may make within 15
{fifteen) days of receiving the Concessionaire’s proposal. For the avoidance of doubt, all
modifications made hereunder shall comply with the Safety Requirements, Specifications
and Standards, Applicable Laws and the provisions of this Agreement.

Excuse from performance of obligations

The Concessionaire shall not be considered in breach of its obligations under this
Agreement if any part of the Project is not available to Users on account of any of the
following for the duration thereof:

(a) an event of Force Majeure;

(b) measures taken to ensure the safe use of the Project except when unsafe
conditions occurred because of failure of the Concessionaire to perform its
obligations under this Agreement; or

(c) compliance with a request from the Authority or the directions of any Government
Instrumentality, the effect of which is to close all or any part of the Project:

Provided, that any such non-availability and particulars thereof shall be notified by the
Concessionaire to the Authority and the Independent Engineer without any delay;

Provided further that the Concessionaire shall keep all unaffected parts of the Project
open to Users, provided they can be operated safely.
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17.14 Deleted
17.15 Instaliation and operation of CCTV

The Concessionaire shall install and operate a closed circuit television system to monitor
such parts of the Project as may be necessary and expedient for a safe, secure and smooth
operation thereof.

17.16 Advertising on the Site

The Concessionaire shall not undertake or permit any form of commercial advertising,
display or hoarding at any place on the Site.
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18.1

18.1.1

18.1.2

18.2

ARTICLE 18
SAFETY REQUIREMENTS

Safety Requirements

The Concessionaire shall comply with the provisions of this Agreement, Applicable Laws
and Applicable Permits and conform to Good Industry Practice for securing the safety of
the Users. In particular, the Concessionaire shall develop, implement and administer a
surveillance and safety program for providing a safe environment on or about the Project,
and shall comply with the safety requirements set forth in Schedule-L (the “Safety
Requirements”).

The Authority shall appoint an experienced and qualified firm or organization (the “Safety
Consultant”) for carrying out safety audit of the Project in accordance with the Safety
Requirements, and shall take all other actions necessary for securing compliance with the
Safety Requirements.

Expenditure on Safety Requirements

All costs and expenses arising out of or relating to Safety Requirements shall be borne by
the Concessionaire to the extent such costs and expenses form part of the works and
services included in the Scope of the Project, and works and services, if any, not forming
part of the Scope of the Project shall be undertaken and funded in accordance with the
provisions of Article 16,
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ARTICLE 19
MONITORING OF OPERATION AND MAINTENANCE

19.1 Monthly status reports

18.1.1 During the Operation Period, the Concessionaire shall, no later than 7 {seven) days after
the close of each month, furnish to the Authority and the Independent Engineer a monthly
report stating in reasonable detail the condition of the Project including its compliance or
otherwise with the Maintenance Requirements, Maintenance Manual, Maintenance
Program and Safety Requirements, and shall promptly give such other relevant
information as may be required by the Independent Engineer or the Authority. In
particular, such report shall separately identify and state in reasonable detail the defects
and deficiencies that require rectification.

19.1.2 During the Operation Period, the Concessionaire shall, no later than 10 (ten) days after
the close of each month, furnish a monthly management report which shall include a
summary of:

(a) key performance indicators achieved in the month, along with an analysis of
reasons for failures, if any, and proposals to remedy the same;

(b) key operational hurdles and deliverables in the succeeding month along with
strategies for addressing the same and for otherwise improving the Project’s
operational performance; and

{c) key financial parameters for the month, as benchmarked against the monthly
budget and the reasons for shortfall, if any, and proposals to remedy the same.

19.2  Inspection

The Independent Engineer shall inspect the Project at least once a month. It shall make a
report of such inspection (the “O&M Inspection Report”) stating in reasonable detail the
defects or deficiencies, if any, with particular reference to the Maintenance
Requirements, Maintenance Manual, the Maintenance Program and Safety
Requirements, and send a copy thereof to the Authority and the Concessionaire within 7
{seven) days of such inspection.

19.3 Tests

For determining that the Project conforms to the Maintenance Requirements, the
Independent Engineer shall require the Concessionaire to carry out, or cause to be carried
out, tests specified by it in accordance with Good Industry Practice. The Concessionaire
shall, with due diligence, carry out or cause to be carried out all such tests in accordance
with the instructions of the Independent Engineer and furnish the results of such tests
forthwith to the Independent Engineer. One half of the costs incurred on such tests, and
to the extent certified by the Independent Engineer as reasonable, shall be reimbursed by
the Authority to the Concessionaire.
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19.4 Remedial measures

19.4.1 The Concessionaire shall repair or rectify the defects or deficiencies, if any, set forth inthe
0O&M Inspection Report or in the test results referred to in Clause and furnish a report in
respect thereof to the Independent Engineer and the Authority within 15 (fifteen) days of
receiving the O&M Inspection Report or the test results, as the case may be; provided that
where the remedying of such defects or deficiencies is likely to take more than 15 (fifteen)
days, the Concessionaire shall submit progress reports of the repair works once every
week until such works are completed in conformity with this Agreement.

19.4.2 The Independent Engineer shall require the Concessionaire to carry out or cause to be
carried out tests, at its own cost, to determine that such remedial measures have brought
the Project into compliance with the Maintenance Requirements and the procedure set
forth in this Clause 19.4 shall be repeated until the Project conforms to the Maintenance
Requirements. In the event that remedial measures are not completed by the
Concessionaire in conformity with the provisions of this Agreement, the Authority shall
be entitled to recover Damages from the Concessionaire under and in accordance with
the provisions of Clause 17.8.

19.5 Reports of unusual occurrence

The Concessionaire shall, prior to the close of each day, send to the Authority and the
Independent Engineer, by facsimile or e-mail, a report stating accidents and unusual
occurrences on the Project relating to the safety and security of the Users and the Project.
A weekly and monthly summary of such reports shall also be sent within 3 {three) days of
the closing of each week and month, as the case may be. For the purposes of this Clause
19.5, accidents and unusual occurrences on the Project shall include:

(a) Death or injury to any person;
(b) Damaged or dislodged fixed equipment;

{c) Any damage or obstruction on the Project, which results in slow down of the
services being provided by the Concessionaire;

{d) Disablement of any equipment during operation;
(e) Communication failure affecting the operation of the Project;
(f) Smoke or fire;

(g) Flooding of the Project; and

(h) Such other relevant information as may be required by the Authority or the
Independent Engineer.

T
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20.1

20.2

20.3

20.4

20.5

20.6

ARTICLE 20
REGULATION AND MANAGEMENT

Traffic regulation by the Concessionaire

The Concessionaire shall regulate traffic on the Project in accordance with Applicable
Laws, and subject to the supervision and control of the State authorities or a substitute
thereof empowered in this behalf under Applicable Laws.

Police assistance

For regulating the use of Project in accordance with Applicable Laws and this Agreement,
the Authority shall assist the Concessionaire in procuring police assistance from the State
Police Department or a substitute thereof. The police assistance shall include setting up
of a traffic aid post (the “Traffic Aid Past”) at each of the Toll Plazas with a mobile Police
squad for round-the-clock patrolling of the Project.

Buildings for Traffic Aid Posts

The Concessionaire shall, in accordance with the type designs prescribed for such police
outpost buildings by the State Government or a substitute thereof, construct at its own
cost and expense, buildings not exceeding 25 (twenty five) square metres of plinth area,
for each of the Traffic Aid Posts, and hand them over to the Authority no later than 60
{sixty) days prior to the Scheduled Completion Date. The Traffic Aid Posts shall be deemed
to be part of the Site and shall vest in the Authority.

Medical Aid Posts

For providing emergency medical aid during- the Operation Period, as set forth in this
Agreement, the Concessionaire shall assist the State Government or a substitute thereof
to be designated by the Authority in setting up and operating a medical aid post {the
“Medical Aid Post”) at the Site for victims of accidents on the Project at each of the Toll
Plazas with round-the-clock ambulance services for victims of accidents on the Project
Highway.

Buildings for Medical Aid Posts

The Concessionaire shall, at its cost and in accordance with the type designs prescribed
for such buildings by the State Medical Department (or a substitute thereof to be
designated by the Authority), construct an aid post building and 2 (two) residential
quarters, and hand them over to the Authority, no later than 30 {thirty) days prior to
Scheduled Completion Date. The Medical Aid Post(s) shall be deemed to be part of the
Site and shall vest in the Authority.

Computer systems and network
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20.7

20.8

The Concessionaire shall install, operate and maintain a computer system with round-the-
clock connections to the networks of the Authority and other related entities for exchange
of data and information useful or necessary for efficient and transparent regulation and
management of traffic. For this purpose, it shall follow such protacol for Electronic Data
Interchange {the “EDI”) as the Authority may specify.

Recurring expenditure on Police assistance

On or before the Scheduled Four-Laning Date, the Concessionaire shall provide to the
State Police Department or a substitute thereof one Jeep or similar vehicle in good
working condition along with chauffeurs for round-the-clock patrolling as set forth in
Clause 20.2 and shall meet the operating costs of such vehicle including the salaries and
allowances of the chauffeurs.

Recurring expenditure on Medical Aid Posts

On or before COD, the Concessionaire shall provide to the State Medical Department or a
substitute thereof to be designated by the Authority one ambulance in good working
condition along with chauffeurs for round-the-clock ambulance services as set forth in
Clause 21.4 and meet the operating costs of such ambulance including the salaries and
allowances of the chauffeurs. The Concessionaire shall also reimburse to the State
Medical Department (or a substitute thereof to be designated by the Authority) the actual
expenditure incurred by it in each Accounting Year on the medical equipment, and the
pay and allowances of up to 2 (two) medical personnel deployed exclusively for the
Medical Aid Posts and ambulance, and shall maintain the Medical Aid Post buildings in
accordance with Good Industry Practice. For the avoidance of doubt, it is agreed that the
Concessionaire shall not be liable for any other expenditure incurred by the State Medical
Department or a substitute thereof to be designated by the Authority.
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21.1

21.2

21.2.1

21.2.2

2123

21.2.4

21.3

21.4

2141

21.4.2

ARTICLE 21
INDEPENDENT ENGINEER

Appointment of Independent Engineer

The Authority shall appoint a consulting engineering firm substantially in accordance with
the selection criteria set forth in Schedule-M, to be the independent consultant under this
Agreement {the “Independent Engineer”). The appointment shall be made no later than
60 (sixty) days from the date of this Agreement and shall be for a period of Construction
Period plus six (6) months). On expiry or termination of the aforesaid appointment, the
Authority shall appoint an Independent Engineer for a further term of 3 (three) years in
accordance with the provisions of Schedule-M, and such procedure shall be repeated after
expiry of each appointment.

Duties and functions

The Independent Engineer shall discharge its duties and functions substantially in
accordance with the terms of reference set forth in Schedule-N.

The Independent Engineer shall submit regular periodic reports (at least once every
month) to the Authority in respect of its duties and functions set forth in Schedule-N.

A true copy of all communications sent by the Authority to the Independent Engineer and
by the Independent Engineer to the Authority shall be sent forthwith by the Independent
Engineer to the Concessionaire,

A true copy of all communications sent by the Independent Engineer to the
Concessionaire and by the Concessionaire to the Independent Engineer shall be sent
forthwith by the Independent Engineer to the Authority.

Remuneration

The remuneration, cost and expenses of the Independent Engineer shall be paid by the
Authority and subject to the limits set forth in Schedule-M, one-halif of such remuneration,
cost and expenses shall ke reimbursed by the Concessionaire to the Authority within 15
(fifteen) days of receiving a statement of expenditure from the Authority.

Termination of appointment

The Authority may, in its discretion, terminate the appointment of the Independent
Engineer at any time, but only after appointment of another Independent Engineer in
accordance with Clause 21.1.

if the Concessionaire has reason to believe that the Independent Engineer is not
discharging its duties and functions in a fair, efficient and diligent manner, it may make a
written representation to the Authority and seek termination of the appointment of the
Independent Engineer. _Upon receipt of such representation, the Authority shall hold a

oo
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21.5

21.6

21.7

tripartite meeting with the Concessionaire and Independent Engineer for an amicable
resolution of the Dispute, and if any difference or disagreement between the Authority
and the Concessionaire remains unresolved, the Dispute shall be settled in accordance
with the Dispute Resolution Procedure. in the event that the appointment of the
Independent Engineer is terminated hereunder, the Authority shall appoint forthwith
another Independent Engineer in accordance with Clause 21.1.

Authorized signatories

The Authority shall require the Independent Engineer to designate and notify to the
Authority and the Concessionaire up to 2 (two) persons employed in its firm to sign for
and on behalf of the Independent Engineer, and any communication or document
required to be signed by the independent Engineer shall be valid and effective only if
signed by any of the designated persons; provided that the Independent Engineer may,
by notice in writing, substitute any of the designated persons by any of its employees.

Dispute resolution

If either Party disputes any advice, instruction, decision, direction or award of the
independent Engineer, or, as the case may be, the assertion or failure to assert
jurisdiction, the Dispute shall be resolved in accordance with the Dispute Resolution
Procedure.

Interim arrangement

In the event that the Authority does not appoint an Independent Engineer, or the
independent Engineer so appointed has relinquished its functions or defaulted in
discharge thereof, the Authority may, in the interim, designate and authorize any persan
to discharge the functions of the Independent Engineer in accordance with the provisions
of this Agreement, save and except that such person shall not exercise any functions
relating to review, comment, approval or inspection as specified in this Agreement for and
in respect of the Independent Engineer, and such functions shall be discharged as and
when an Independent Engineer is appointed in accordance with the provisions of this
Agreement. Provided, however, that nothing contained in this Clause 21.7 shall in any
manner restrict the rights of the Authority to enforce compliance of the provisions of this
Agreement.
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Part IV

Financial Covenants
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ARTICLE 22
FINANCIAL CLOSE

22.1 Financial Close

22.1.1 The Concessionaire hereby agrees and undertakes that it shall achieve Financial Close within
150 (one hundred and fifty) days from the date of this Agreement. In the event of delay in
achieving the Financial Close, the Concessionaire shall be entitled to a further period not
exceeding 120 (one hundred twenty) days, subject to payment of Damages to the Authority
in a sum calculated at the rate of 0.05% (zero point zero five per cent)of the Performance
Security for each day of delay, provided that the Damages specified herein shall be payable
every week in advance and the period beyond the said 150 (one hundred and fifty) days shall
be granted only to the extent of Damages so paid. In the event of delay in achieving the
Financial Close beyond 270 (two hundred and seventy)} days from the date of this Agreement,
the Concessionaire shall be entitled to a further period not exceeding 95 (ninety five) days,
subject to payment of Damages to the Authority in a sum calculated at the rate of 0.1% (zero
point one per cent) of the Performance Security for each day of delay, provided that the
Damages specified herein shall be payable every week in advance and the period beyond the
said 270 (two hundred and seventy) days shall be granted only to the extent of Damages so
paid; provided further that no Damages shall be payable if such delay in Financial Close has
occurred due to Force Majeure. For the avoidance of doubt, the Damages payable hereunder
by the Concessionaire shall be in addition to the Damages, if any, due and payable under the
provisions of Clause 4.3.

22.1.2 The Concessionaire shall, upon occurrence of Financial Close, notify the Authority
forthwith, and shall have provided to the Authority, at least 2 (two) days prior to the
Financial Close, 3 (three) true copies of the Financial Package and the Financial Model,
duly attested by a Director of the Concessionaire, along with 3 (three) soft copies of the
Financial Model in MS Excel version or any substitute thereof, which is acceptable to the
Senior Lenders.

22.2 Termination due to failure to achieve Financial Close

22.2.1 Notwithstanding anything to the contrary contained in this Agreement, but subject to
Clause 28.6.1, In the event that Financial Close does not occur, for any reason whatsoever,
within the period set forth in Clause 22.1.1 or the extended period provided thereunder,
all rights, privileges, claims and entitlements of the Concessionaire under or arising out of
this Agreement shall be deemed to have been waived by, and to have ceased with the
concurrence of the Concessionaire, and the Concession Agreement shail be deemed to
have been terminated by mutual agreement of the Parties.

22.2.2 Upon Termination under Clause 22.2.1, the Authority shall be entitled to encash the Bid
Security and appropriate the proceeds thereof as Damages; provided, however, that if
Financial Close has not occurred due to Force Majeure, it shall, upon Termination, release
the Bid Security or Performance Security, as the case may be. For the avoidance of doubt,
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it is expressly agreed that if the Bid Security shall have been substituted by the
Performance Security, the Authority shall be entitled to encash there from an amount
- equalto the Bid Security.
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ARTICLE 23
PAYMENT OF BID PROJECT COST

23.1 Bid Project Cost

The Parties expressly agree that the cost of construction of the Project, as on the Bid Date,
which is due and payable by the Authority to the Concessionaire, shall be deemed to be Rs.
16,87,00,00,000.00 (Rupees One Thousand Six Hundred and Eighty Seven Crore only) {The
“Bid Project Cost ”). The Parties further agree that the Bid Project Cost specified hereinabove
for payment to the Concessionaire shall be inclusive of the cost of construction, interest during
construction, working capital, physical contingencies and all other costs, expenses and charges
for and in respect of construction of the Project, save and except any additional costs arising
on account of variation in Price Index, Change of Scope, Change in Law, Force Majeure or
breach of this Agreement, which costs shall be due and payable to the Concessionaire in
accordance with the provisions of the Agreement. For the avoidance of doubt, the Bid Project
Cost specified herein represents the amount due and payable by the Authority to the
Concessionaire and may be less than, equal to, or more than the Estimated Project Cost.

23.2 Adjusted Bid Project Cost

23.2.1 The Bid Project Cost specified in Clause 23.1 shall be revised from time to time in
accordance with the provisions of this Clause 23.2 to reflect the variation in Price Index
occurring after the Reference Index Date immediately preceding the Bid Date.

23.2.2 The Bid Project Cost adjusted for variation between the Price Index occurring between
the Reference Index Date preceding the Bid Date and the Reference Index Date
immediately preceding the Appointed Date shall be deemed to be the Bid Project Cost at
commencement of construction.

23.2.3 For every month occurring after the Appointed Date, the Authority shall compute the
variation in Price Index occurring between the Reference Index Date preceding the Bid
Date and the Reference Index Date preceding the date of Invoice, and shall express the
latter as a multiple of the former {the “Price Index Multiple”). All Invoices to be submitted
by the Concessionaire to the Authority for and in respect of the Construction Period shall
be the product of the relevant proportion of the Bid Project Cost and the Price Index
Multiple applicable on the date of Invoice. For the avoidance of doubt and by way of
illustration, if (a) the Price Index on the Reference Index Date preceding the Bid Date, say
January 31, 2016, is 200 {two hundred); (b} the Invoice is submitted on October 15, 2017;
and (c) the Price Index as on September 30, 2017 is 210 (two hundred and ten), then the
Price Index Multiple for determination of the amount due in respect of such Invoice shall
be 1.05 (one point zero five).

23.3 Payment of Bid Project Cost

Construction of Eight Lane. !c’adndara Kim_ Expressway from Km 279.00 to Km 282.00 (Ankleshwar o
Manubar Section of Vadoda*‘amumbau Expresswav} in the State of Gujarat under NHDP Phase -Vl on Hyhrld"
Annuity mode (Phase lA«Package IV} Y f AEAY




PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROJECTS

23.3.1 40% (forty per cent) of the Bid Project Cost, adjusted for the Price Index Multiple, shall be due
and payable to the Concessionaire in 5 (five) equal installments of 8% {eight per cent) each
during the Construction Period in accordance with the provisions of Clause 23.4.

23.3.2 The remaining Bid Project Cost, adjusted for the Price Index Multiple, shall be due and
payable in 30 (thirty) biannual installments commencing from the 180th (one hundred
and eightieth) day of COD in accordance with the provisions of Clause 23.6.

23.4 Payment during Construction Period

Upon receiving a report from the Independent Engineer certifying the achievement of the
below mentioned Payment Milestones?, the Authority shall disburse, within 15 {fifteen)
days of the receipt of each such report, an installment equal to 8% (eight per cent) of the
Bid Project Cost, adjusted for the Price Index Multiple as applicable on the Reference Index
Date preceding the date of that report.

For the purpose of this Clause 23.4, the Payment Milestone for release of payment during
Construction Period shall be as under:

a) I {first} Payment Milestone - On achievement of 10% Physical Progress

b} Il (second) Payment Milestone - On achievement of 30% % Physical Progress
c) Il {third) Payment Milestone - On achievement of 50% Physical Progress

d) IV {fourth) Payment Milestone - On achievement of 75% Physical Progress
e) V (fifth) Payment Milestone - On achievement of 90% Physical Progress

Provided that in case of Change of Scope, the Physical Progress shall be recalculated to
account for the changed scope.

23.5 Bonus on early completion

In the evenit that the Concessionaire shall achieve COD on or more than 30 (thirty) days
prior to the Scheduled Completion Date, the Authority shall pay to the Concessionaire a
bonus equal to 0.5% (Zero point five per cent) of 60 % (Sixty per cent) of the Bid Project
Cost for the first30 (thirty} days by which COD shall precede the Scheduled Completion
Date and thereafter the said bonus shall be calculated on the pro-rata basis for each day
preceding the said 30 (thirty) days period. The Bonus shall be due and payable to the
Concessionaire along with the 1%'{first} Annuity Payment.

23.6  Annuity Payments during Operation Period

23.6.1 The (the “Completion Cost” shall be the summation of A, B, C, D, E, and F below:

? Independent Engineer, during finalization of design, shall upfront decide weightages of all the items in
due consultation with the Authority respansible for making payments and recommended percentage
physical progress achievements based on the above decided weightages for the entire construction
period. The weightages shal] be fixed as per format in Annexure - | of Schedule G of this Agreement
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A. 10% of the Bid Project Cost adjusted for the Price Index Multiple as applicable on
the Reference Index Date preceding the date of report confirming 10% Physical
Progress.

B. Anather 20% of the Bid Project Cost adjusted for the Price Index Multiple as

applicable on the Reference index Date preceding the date of report confirming
30% Physical Progress.

C. Another 20% of the Bid Project Cost adjusted for the Price Index Multiple as
applicable on the Reference Index Date preceding the date of report confirming
50% Physical Progress.

D. Another 25% of the Bid Project Cost adjusted for the Price Index Multiple as
applicable on the Reference Index Date preceding the date of report confirming
75% Physical Progress.

E. Another 15% of the Bid Project Cost adjusted for the Price Index Multiple as
applicable on the Reference Index Date preceding the date of report confirming
90% Physical Progress.

F. Another 10% of the Bid Project Cost adjusted for the Price Index Multiple as
applicable on the Reference Index Date preceding the COD.

The Parties acknowledge and agree that the Authority has paid a portion of the
Completion Cost as payments during Construction Period pursuant to Clause 23.4 of this
Agreement. The balance Comnpletion Cost remaining shall be due and payable during the
Operation Period in accordance with the provisions of Clause 23.6.2.

23.6.2 The Completion Cost remaining to be paid in pursuance of the provisions of Clause 23.6.1
shall be due and payable in biannual installments over a period of 15 (fifteen) years
commencing from COD, (the “Annuity Payments”). The 1st {first) installment of Annuity
Payments shall be due and payable within 15 (fifteen) days of the 180t (one hundred and
eightieth) day of COD and the remaining instaliments shall be due and payable within 15
(fifteen) days of completion of each of the successive six months (“the Annuity Payment
Date”). For the avoidance of doubt, the last Annuity Payment Date would be adjusted to
in such a way that it falls at the end of the Operations Period.

23.6.3 Each of the Annuity Payments due and payable during the years following the COD shall

be as under:
Annuity following the COD Percentage of Completion Cost remaining to
be paid on COD
1st Annuity 2.10%
2nd Annuity 2.17%
3rd Annuity 2.24%
4th Annuity 2.31%
5th Annuity 2.38%
6th Annuity 2.45%
7th Annuity 2.52%
8th Annuity 2.60%
9th Annuity 2.68%
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10th Annuity 2.76%
11th Annuity 2.84%
12th Annuity 2.93%
13th Annuity 3.02%
14th Annuity 3.11%
15th Annuity 3.20%
16th Annuity 3.30%
17th Annuity 3.40%
18th Annuity 3.50%
19th Annuity 3.61%
20th Annuity 3.72%
21st Annuity _ 3.83%
22nd Annuity 3.94%
23rd Annuity 4.06%
24th Annuity 4.18%
25th Annuity 4.25%
26th Annuity 4.25%
27th Annuity 4.44%
28th Annuity 4.71%
29th Annuity 4.75%
30th Annuity 4.75%

Each of the biannual installments payable hereunder shall be paid along with interest as
specified in Clause 23.6.4.

23.6.4 Interest shall be due and payable on the reducing balance of Completion Cost at an
interest rate equal to the applicable Bank Rate plus 3% (three per cent). Such interest shall
be due and payable biannually along with each installment specified in Clause 23.6.3. For
the avoidance of doubt and by way of illustration, the Parties agree that interest on the
Completion Cost remaining to be paid, calculated from COD and until the 180th (one
hundred and eightieth) day of COD, shall be due and payable to the Concessionaire along
with the first Annuity Payment and interest on **39% (** per cent) of the Percentage of
Completion Cost remaining to be paid on COD, calculated from first Annuity payment date
and until the 1st (first) anniversary of COD, shall be due and payable along with the second
Annuity Payment due and payable under this Agreement. The Parties further agree that
interest shall be calculated based on the number of days a particular Bank Rate was
applicable during the period of calculation. For the purpose of illustration, assuming that
the balance capital cost remaining to be paid is Rs 100 crores on the 1 Annuity Payment
Date, the applicable Bank Rate for the first 75 days is 8% and thereafter it is revised to
7.5% and remains unchanged till the 2™ Annuity Payment Date, the interest would be
calculated as {(100*11%*75)/365)+((100*10.5%*105)/365). For the avoidance of doubt?,

3 To be finalized on the basis of the outstanding Completion Cost Annuity pursuant to the payment of 1%
Annuity as provided in the Annuity payment schedule in Clause 23.6.3

* Assuming that the total number of days between 1% Annuity payment date and 2™ Annuity date are 180.
In case the number of days are different the calculation may be appropriately changed
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the Interest would be calculated on simple interest basis and no compounding of the same
would be undertaken.

23.7 O&M Payments

23.7.1 The Parties acknowledge and agree that all O&M Expenses shall be borne by the
Concessionaire and in lieu thereof; a lump sum financial support in the form of biannual
payments shall be due and payable by the Authority, which shall be computed on Rs.
2,60,00,000.00 (Rupees Two Crore Sixty Lakh only) (the “First Year O&M Cost”), in
accordance with the provisions of this Clause 23.7 (the “O&M Payments”). The Parties
further acknowledge and agree that any O&M Expenses in excess of the O&M Payments
shall be borne solely by the Concessionaire, save and except as expressly provided in this
Agreement. For avoidance of doubt it is clarified that the O&M Payments will be subject
to any Change in Scope of the Project of the Concessionaire under Article 16 of this
Agreement.

23.7.2 Subject to the Provisions of Clause 23.7.3, the O&M Payments due and payable to the
Concessionaire shall be paid in 2 (two) equal biannual installments and disbursed by the
Authority together with the corresponding installments of Annuity Payments.

23.7.3 Each installment of O&M Payment shall be the product of the amount determined in
accordance with Clause 23.7.1 and the Price Index Multiple on the Reference Index Date
preceding the due date of payment thereof. For the avoidance of doubt and by way of
illustration, if (i) the First Year O&M Cost is Rs.1Cr. (Rupees one crore); (ii) the O&M
Payment is to be determined for the 2nd {second) year of the Operation Period; (iii) the
Price Index on the Reference Index Date preceding the Bid Date is 200 (two hundred) and
the Price Index on the Reference Index Date preceding the due date of payment is 240
{two hundred forty), implying a Price Index Multiple of 1.2 {one point two), then the 0&M
Payment for that installment shall be the product of First Year O&M Cost and the
applicable Price Index Multiple, which product shall be Rs.1.2¢cr. (Rupees one point two
crore)

23.8 Mobhilization Advance

The Authority shall, on request of the Concessionaire, make an advance payment in a sum
not exceeding 10% (ten per cent) of the Bid Project Cost (the “Mobilization Advance”).
This advance payment shall be made in two equal instaiments. The Concessionaire may
request the Authority for the first instalment of the advance payment at any time after
the Appointed Date, along with furnishing a Bank Guarantee in a form satisfactory to the
Authority. The Concessionaire may request the Authority for the second instalment of the
advance payment at any time, after 60(sixty) days from the Appointed Date, along with
furnishing a Bank Guarantee in a form satisfactory to the Authority. The first and second
instalments of the Mabilization Advance shall be paid by the Authority within 30 (thirty)
days of receipt of the respective requests in this behalf from the Concessionaire. The rate
of interest on the Mobilization Advance shall be equal to the Bank Rate, compounded

="

Construction of Eight .@pglikféabd-ara “Kim Expressway from Km 279.00 to Km 292.00 {Ankleshwar 0.y
Manubar Section of \!é_cjt?da,riw;rgb.a_i; Eiﬁfgssway) in the State of Gujarat under NHDP Phase - VI on-Hybﬂd‘
Annuity mode (Phasié"?,lﬁ\é{—"é‘ciéég"ej‘\f]\.‘i:‘ } ..,-‘g'lt ' /

\ 'I’-\ L ‘ .: /H ) Rt : ;\_,.,-- ._‘._r 3
R v “‘_{. --“.\ B ._,,Jr_"; .




PUBLIC PRIVATE PARTNERSHIP IN-HYBRID ANNUITY PROJECTS -

annually. The Mobilization Advance shall be deducted by the Authority in 4 (four) equal
instalments from each of the payments to be made by the Authority to the Concessionaire
in accordance with the provisions of Clause 23.4 and the interest thereon shall be
recovered as the 5% (fifth) and final instalment upon expiry of 120 (one hundred and
twenty) days commencing from the date of recovery of the 4" (fourth) instalment.

23.9 Treatment of incomplete works

23.9.1 The Parties acknowledge and agree that in the event COD occurs upon issuance of a
Provisional Certificate, the Annuity Payments and O&M Payments specified in this Article
23 shall be made as if all works comprising the Project have been completed. The works
remaining incomplete shall be completed by the Concessionaire in accordance with the
provisions of this Agreement and thereupon, the Completion Certificate shall be issued
forthwith.

23.9.2 In the event the Authority determines that any incomplete works referred to in Clause
23.9.1 are not required to be completed for any reason, it shall modify the Scope of the
Project in accordance with the provisions of Article 16 and the Completion Cost, Annuity
Payments and O&M Payments shall be reduced on account of such Change of Scope as
per the provisions of Article 16.
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ARTICLE 24

Deleted
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ARTICLE 25
ESCROW ACCOUNT

25.1 Escrow Account

25.1.1 The Concessionaire shall, prior to the Appointed Date, open and establish an Escrow
Account with a Bank (the “Escrow Bank”) in accordance with this Agreement read with
the Escrow Agreement.

25.1.2 The nature and scope of the Escrow Account are fully described in the agreement (the
“Escrow Agreement”) to be entered into amongst the Concessionaire, the Authority, the
Escrow Bank and the Senior Lenders through the Lenders’ Representative, which shall be
substantially in the form set forth in Schedule-O.

25.2 Deposits into Escrow Account

The Concessionaire shall deposit or cause to be deposited the following inflows and
receipts into the Escrow Account:

{a) All funds constituting the Financial Package;

(b) All revenues from or in respect of the Project, including the proceeds of any rentals,
deposits, capital receipts or insurance claims; and

{c) All payments by the Authority, after deduction of any outstanding payments.
25.3 Withdrawals during Concession Period

25.3.1 The Concessionaire shall, at the time of opening the Escrow Account, give irrevocable
instructions, by way of an Escrow Agreement, to the Escrow Bank instructing, inter alia,
that deposits in the Escrow Account shall be appropriated in the following order every
month, or at shorter intervals as necessary, and if not due in a month then appropriated
proportionately in such month and retained in the Escrow Account and paid out therefrom
in the month when due:

(a) All taxes due and payable by the Concessionaire for and in respect of the
Project;

(b) Deleted;

(c) All payments relating to construction of the Project, subject to and in accordance
with the conditions, if any, set forth in the Financing Agreements;

(d) O&M Expenses, subject to the ceiling, if any, set forth in the Financing
Agreements;

(e) O&M Expenses and other costs and expenses incurred by the Authority in
accordance with the provisions of this Agreement, and certified by the Authority
as due and payable to it;
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{f)
(g)
(h)
(i

0)
(k)

Any amounts due and payable to the Authority (other than under Clause 9.5);
Monthly proportionate provision of Debt Service due in an Accounting Year;

All payments and Damages certified by the Authority as due and payable to it by
the Concessionaire;

Monthly proportionate provision of debt service payments due in an Accounting
Year in respect of Subordinated Debt;

Any reserve requirements set forth in the Financing Agreements; and

Balance, if any, in accordance with the instructions of the Concessionaire.

25.3.2 The Concessionaire shall not in any manner modify the order of payment specified in
Clause 25.3.1, except with the prior written approval of the Authority.

25.4  Withdrawals upon Termination

25.4.1 Notwithstanding anything to the contrary contained in this Agreement, ali amounts
standing to the credit of the Escrow Account shall, upon Termination, be appropriated in
the following order:

(a)

(b)
(c)

(d)
(e)

(k)

All taxes due and payable by the Concessionaire for and in respect of the
Project;

Deleted;

Percentage of Debt Due excluding Subordinated Debt if required to be as per the
terms of this Agreement;

Outstanding payments due to the Authority;

All payments and Damages certified by the Authority as due and payable to it by
the Concessionaire;

Retention and payments relating to the liability for defects and deficiencies set
forth in Article 33;

Outstanding Debt Service including the balance of Debt Due;
Outstanding Subordinated Debt;

Incurred or accrued O&M Expenses;

Any other payments required to be made under this Agreement; and

Balance, if any, in accordance with the instructions of the Concessionaire:

Provided that no appropriations shall be made under Sub-clause {k) of this Clause 25.4.1 until
a Vesting Certificate has been issued by the Authority under the provisions of Article 32,

-
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25.4.2 The provisions of this Article 25 and the instructions contained in the Escrow Agreement
shall remain in full force and effect until the obligations set forth in Clause 25.4.1 have
been discharged. -
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26.1

26.2

26.3

ARTICLE 26
INSURANCE

Insurance during Concession Period

The Concessionaire shall effect and maintain at its own cost, during the Construction
Period and the Operation Period, such insurances for such maximum sums as may be
required under the Financing Agreements and Applicable Laws, and such insurances as
may be necessary or prudent in accordance with Good Industry Practice. The
Concessionaire shall also effect and maintain such insurances as may be necessary for
mitigating the risks that may devolve on the Authority as a consequence of any act or
omission of the Concessionaire during the Construction Period. The Concessionaire shall
procure that in each insurance policy, the Authority shall be a co-insured and that the
insurer shall pay the proceeds of insurance into the Escrow Account. For the avoidance of
doubt, the level of insurance to be maintained by the Concessionaire after repayment of
Senior Lenders’ dues in full shall be determined on the same principles as applicable for
determining the level of insurance prior to such repayment of Senior Lenders’ dues.

Insurance Cover

Without prejudice to the provisions contained in Clause 26.1, the Concessionaire shall,
during the Operation Period, procure and maintain Insurance Cover including but not
limited to the following:

(a) Loss, damage or destruction of the Project Assets, including assets handed over
by the Authority to the Concessionaire, at replacement value;

(b) Comprehensive third party liability insurance including injury to or death of
personnel of the Authority or others caused by the Project;

(¢ The Concessionaire’s general liability arising out of the Concession;

(d) Liability to third parties for goods or property damage;

(e) Workmen’s compensation insurance; and

(f) any other insurance that may be necessary to protect the Concessionaire and its

employees, including all Force Majeure Events that are insurable at commercially
reasonable premiums and not otherwise covered in items(a) to (e) above.

Notices to the Authority

No later than 45 (forty five) days prior to commencement of the Construction Period or
the Operation Period, as the case may be, the Concessionaire shall by notice furnish to
the Authority, in reasonable detail, information in respect of the insurances that it
proposes to effect and maintain in accordance with this Article 26. Within 30 (thirty) days
of receipt of such natice, the Authority may require the Concessionaire to effect and
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PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROJECTS

maintain such other insurances as may be necessary pursuant hereto, and in the event of
any difference or disagreement relating to any such insurance, the Dispute Resolution
Procedure shall apply.

26.4 Evidence of Insurance Cover

All insurances obtained by the Concessionaire in accordance with this Article 26 shall be
maintained with insurers on terms consistent with Good Industry Practice. Within 15
(fifteen) days of obtaining any insurance cover, the Concessionaire shall furnish to the
Authority, notarized true copies of the certificate(s) of insurance, copies of insurance
policies and premium payment receipts in respect of such insurance, and no such
insurance shall be cancelled, modified, or allowed to expire or lapse until the expiration
of at least 45 (forty five) days after notice of such proposed cancellation, modification or
nonrenewal has been delivered by the Concessionaire to the Authority.

26.5 Remedy for failure to insure

If the Concessionaire shall fail to effect and keep in force all insurances for which it is
responsible pursuant hereto, the Authority shall have the option to either keep in force
any such insurances, and pay such premier and recover the costs thereof from the
Concessionaire, or in the event of computation of a Termination Payment, treat an
amount equal to the Insurance Cover as deemed to have been received by the
Concessionaire.

26.6 Waiver of subrogation

Allinsurance policies in respect of the insurance obtained by the Concessionaire pursuant
to this Article 26 shall include a waiver of any and all rights of subrogation or recovery of
the insurers thereunder against, inter alia, the Authority, and its assigns, successors,
undertakings and their subsidiaries, affiliates, employees, insurers and underwriters, and
of any right of the insurers to any set-off or counterclaim or any other deduction, whether
by attachment or otherwise, in respect of any liability of any such person insured under
any such policy or in any way connected with any loss, liability or obligation covered by
such policies of insurance.

26.7 Concessionaire’s waiver

The Concessionaire hereby further releases, assigns and waives any and all rights of
subrogation or recovery against, inter alla, the Authority and its assigns, undertakings and
their subsidiaries, affiliates, employees, successors, insurers and underwriters, which the
Concessionaire may otherwise have or acquire in or from or in any way connected with
any loss, liability or obligation covered by policies of insurance maintained or required to
be maintained by the Concessionaire pursuant to this Agreement {other than third party
liability insurance policies) or because of deductible clauses in or inadequacy of limits of
any such policies of insurance.

——

26.8 Application of insycep[\qceeds
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PUBLIC PRIVATE PARTNERSHIP IN HYBRID ANNUITY PROJECTS

The proceeds from all insurance claims, except life and injury, shall be paid to the
Concessionaire by credit to the Escrow Account and it shall, notwithstanding anything to
the contrary contained in Clause 25.3, apply such proceeds for any necessary repair,
reconstruction, reinstatement, replacement, improvement or delivery of the Project, and
the balance remaining, if any, shall be applied in accordance with the provisions contained
in this behalf in the Financing Agreements.

26.9 Compliance with conditions of insurance policies

The Concessionaire expressly acknowledges and undertakes to fully indemnify the
Authority from and against all losses and claims arising from the Concessionaire’s failure
to comply with conditions imposed by the insurance policies affected in accordance with
this Agreement.

——
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27.1

2711

27.1.2

27.13

27.2

27.2.1

27.2.2

27.2.3

ARTICLE 27
ACCOUNTS AND AUDIT

Audited accounts

The Concessionaire shall maintain books of accounts recording all its receipts (including
all revenues derived/collected by it from or on account of the Project and/or its use),
income, expenditure, payments (including payments from the Escrow Account), assets
and liabilities, in accordance with this Agreement, Good Industry Practice, Applicable Laws
and Applicable Permits. The Concessionaire shall provide 2 (two) copies of its Balance
Sheet, Cash Flow Statement and Profit and Loss Account, along with a report thereon by
its Statutory Auditors, within 180 (one hundred and eighty) days of the close of the
Accounting Year to which they pertain and such audited accounts, save and except where
expressly provided to the contrary, shall form the basis of payments by either Party under
this Agreement. The Authority shall have the right to inspect the records of the
Concessionaire during office hours and require copies of relevant extracts of books of
accounts, duly certified by the Statutory Auditors, to be provided to the Authority for
verification of basis of payments, and in the event of any discrepancy or error being found,
the same shall be rectified and such rectified account shall form the basis of payments by
either Party under this Agreement.

The Concessionaire shall, within 30 (thirty) days of the close of each quarter of an
Accounting Year, furnish to the Authority its unaudited financial results in respect of the
preceding quarter, in the manner and form prescribed by the Securities and Exchange
Board of India for publication of guarterly results by the companies listed on a stock
exchange.

On or before the thirty-first day of May each Year, the Concessionaire shall provide to the
Authority, for the preceding Accounting Year, a statement duly audited by its Statutory
Auditors giving summarized information on revenues derived from the Project, and such
other information as the Authority may reasonably require.

Appointment of auditors

The Concessionaire shall appoint, and have during the subsistence of this Agreement as
its Statutory Auditors, a firm chosen by it from the mutually agreed list of 5 {five} reputable
firms of chartered accountants (the “Panel of Chartered Accountants”), such list to be
prepared substantially in accordance with the criteria set forth in Schedule-P. All fees and
expenses of the Statutory Auditors shall be borne by the Concessionaire.

The Concessionaire may terminate the appointment of its Statutory Auditors after a
notice of 45 (forty five) days to the Authority, subject to the replacement Statutory
Auditors being appointed from the Panel of Chartered Accountants.

Notwithstanding anything to the contrary contained in this Agreement, the Authority shall
have the right, but not the obligation, to appoint at its cost from time to time and at any
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time, another firm (the “Additional Auditors”) from the Panel of Chartered Accountants
to audit and verify all those matters, expenses, costs, realizations and things which the
Statutory Auditors are required to do, undertake or certify pursuant to this Agreement.

27.3 Certification of claims by Statutory Auditors

Any claim or document provided by the Concessionaire to the Authority in connection
with or relating to receipts, income, payments, costs, expenses, accounts or audit, and
any matter incidental thereto shall be valid and effective only if certified by its Statutory
Auditors. For the avoidance of doubt, such certification shall not be required for exchange
of information in the normal course of business including the submission of any periodic
information in pursuance of the provisions of this Agreement, save and except where such
certification is expressly provided.

27.4 Set-off

In the event any amount is due and payable by the Authority to the Concessionaire, it may
set-off any sums payable to it by the Concessionaire and pay the balance remaining. Any
exercise by the Authority of its rights under this Clause 27.4 shall be without prejudice to
any other rights or remedies available to it under this Agreement or otherwise.

27.5 Dispute resolution

In the event of there being any difference between the findings of the Additional Auditors
or the Concurrent Auditors, as the case may be, and the certification provided hy the
Statutory Auditors, such Auditors shall meet to resolve the differences and if they are
unable to resolve the same, such Dispute shall be resolved by the Authority by recourse
to the Dispute Resolution Procedure.
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PartV

Force Majeure and Termination
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